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Simplification of the Federal 
Income Tax Laws 


N view of indications that when changes in the 
] Federal income tax law are again brought before 
Congress greater emphasis than ever before will 
be placed upon simplification of the tax levy, pre- 
liminary consideration of the practical difficulties in- 
volved may be of interest. ‘ 
Certainly, the successive Federal revenue laws, 
which are commonly accepted as progressive improve- 
ments, have shown: a decided 
tendency in the opposite direc- 
tion. The numerous refinements 
and complications which it has 
been found advisable to intro- 
duce have been regarded as 
strong evidence of the soundness 
of the principle that simplifica- 
tion can be accomplished only at 
the expense of fairness and 
equity, and that the soundness 
and justice of a tax law can be 
accomplished only at the price of 
complexity. Several years ago 
Commissioner Roper found that 
the same principle applied to the 
construction of forms and re- 
turns, which could easily be 
made simple but became thereby 
entirely unsatisfactory. It would 
seem that the proper inquiry is 


laws ? 


taxpayer? 


: : lon. 
as to the extent to which sim- nthe 
plicity can be accomplished 
without creating objectionable 


unfairness. 

On the other hand, there are no doubt a number 
of ways in which simplicity can be accomplished. 

The fundamental source of complexity in the 
statute and regulations has doubtless been the very 
high rates under which the income tax has been de- 
veloped. There was very little difficulty with com- 
plexities of the law during the period of almost four 
years when the rates were low and the regulations or 
rulings of that period, even including all those which 
have subsequently been rendered, are almost nothing 
in bulk as compared with the great accumulations of 


Tax Simplification Considerations ° 


What limitations are there to 
simplification of the income tax 


Can complexities of the statute 
be eliminated otherwise than at the 
cx pense of equity in assessment? 


What, if any, are the practical 
possibilities of simplifying the stat- 
ute and of making computation of 
tax liability less forbidding to the 


These are some of the phases of 
the subject treated in this discus- 








precedents under later laws. A high rate made so 
very important, both to the Government and to the 
taxpayer, what otherwise might have been an insig- 
nificant element of tax liability, that both parties were 
forced into a particularity of distinction and a tech- 


‘nicality of interpretation which as produced an unfor- 


tunate situation. This danger would doubtless be 
largely avoided in connection with state statutes, which 
may be expected to impose 
much lower rates. 

On the other hand, even here 
the very complexity of ad- 
ministration has some _ de- 
cided advantages. Even a larger 
burden of Federal income tax is 
often borne more cheerfully than 
a state tax, because the former 
is uniformly imposed upon a 
logical and understandable basis, 
while the latter is frequently an 
almost arbitrary product of po- 
litical favoritism and incompe- 
tent administration. For example, 
we are now seriously concerned 
in Chicago with an effort to 
abolish the conditions under 
which, as was well known, the 
so-called “full value” of real 
estate for taxation purposes has 
fluctuated from 30 per cent to 
130 per cent of the actual value 
of different parcels of property, 
sometimes within a single city 
block. It would undoubtedly be most unfortunate 
if the administration of a state income tax law 
should be made simple, as, it is said, has happened 
in Missouri, by means of complete disregard of the 
proper basis of tax and substitution of guess work, 
favoritism, and uncertainty. 

Our Federal law has been greatly simplified by 
the increase in the personal exemption and the con- 
sequent increase in the number of persons who are 
not required to file returns. If compared with the great 
political and social advantages attributable to the in- 
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creased interest in the affairs of government, it may 
well be questioned whether this simplicity is worth 
the sacrifice of the wider base of taxation. 


Another significant simplification of the law has 
been accomplished by the allowance of depletion equal 
to 27% per cent of gross income in all cases of oil and 
gas wells, in lieu of the special benefits formerly 
extended in cases of discovery. This again, however, 
is open to serious question, since it gives a small 
class of taxpayers a substantial advantage at the ex- 
pense of others. Even when limited to cases of dis- 
covery, and therefore justifiable on the ground that 
exploration and development of natural resources was 
encouraged, an exemption of this kind to the few 
fortunate individuals in a business carried on solely 
for profit and in anticipation of enormous profits, was 
of very doubtful social value. It is even more ques- 
tionable whether it should be extended to cases which 
lack the compensating social benefit. 


Simplification Possibilities 


There is no doubt that one of the most troublesome 
complexities in the income tax law would be removed 
if there should be eliminated all allowances for de- 
pletion, depreciation, and, in fact, all other forms of 
capital impairment or loss. This would, however, 
discriminate so unfairly between the individuals whose 
incomes are derived only at the expense of their capital 
and others who do not sustain such loss, that it is 
doubtful whether anyone would now seek to defend 
such a law, although in prior years it has frequently 
been urged. Perhaps a combination of a lower rate 
upon gross income derived from capital with a higher 
rate upon net income from operations would meet this 
situation. 


The special provision for capital gains has greatly 
increased the complexity of the Federal law and re- 
turns under it, but it may well be argued that this 
is not only highly desirable but should even be ex- 
tended. Very harmful social consequences followed 
on a large scale from the fact that until very re- 
cently it was almost impossible because of pro- 
hibitive Federal taxes to liquidate large enterprises 
or to transfer large amounts of capital from one 
form of investment to another. This situation has 
been greatly improved by the special provision for 
a lower tax upon capital gains. Objectionable con- 
ditions still exist, and should be eliminated by 
similar legislation, with respect to all forms of 
extraordinary income, essentially attributable to a long 
period rather than to a single year, as in the case of 
the realization of the value of an invention. 


One way in which the Federal tax might easily be 
greatly simplified is in the rate schedules. Having 
begun with a flat rate tax and a graduated tax, we 
now have two graduated taxes, with numerous minor 
distinctions as to basis and application. The principal 
distinction is, of course, in application to corporate 
dividends, but the purpose of this has largely been 
destroyed by the wide discrepancy between even the 
highest normal tax and the corporation tax. This 
discrepancy is in itself an objectionable feature, since 
it penalizes a choice of the form of business organ- 
ization, interfering with what should be a purely eco- 
nomic problem, sometimes to the extent of making 
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necessary a complete reorganization of the form of 
proprietorship and in other cases leading to manipula- 
tion of income, problems of distinguishing between 
dividends and salaries, capitalization by means of 
interest bearing bonds when dividend paying stocks 
would be decidedly preferable, or vice versa, and other 
troublesome questions which should be entirely un- 
influenced by a tax law. It is difficult to see why 
we should not have a single schedule of graduated 
taxes, possibly with corporate dividends exempted by 
means of a credit equal to the corporate tax previ- 
ously paid thereon. 


If possible under the Constitution, it would be ad- 
vantageous in many ways to treat husband and wife, 
or perhaps an entire family living in one household, 
as a single unit for tax purposes. Doubtless many 
states could do this. This would remove the discrim- 
ination, not to mention the problems, with reference 
to community property laws, joint tenancies, property 
transfers from husband to wife, etc. 

The recognition of earned income has generally been 
regarded as an improvement in our tax law. It seems, 
however, that whatever merit of justice there may be 
in this distinction, the very small amount by which 
taxes are reduced is entirely disproportionate to the 
great complexity which has resulted. The pas- 
sage of the Act of 1926, making numerous changes 
in the law, as well as the original enactment of 
these provisions in the Act of 1924, required more 
time and raised more questions relating to the 
earned income provisions than to any other one 
question involved in the preparation of returns. 
Therefore, the abandonment of this distinction, which 
has become increasingly unnecessary with higher ex- 
emptions and lower rates of tax, seems justifiable. 

Special provision for installment sales is undoubt- 
edly necessary, but the present statutory provisions 
have greatly increased, rather than reduced, the dif- 
ficulties of this problem. The inflexible and precise 
requirements of the statute are in some respects poorly 
adapted to the conditions which actually exist and make 
impossible the administrative variations which have 
been attained under the Regulations. Upon questions 
of this kind, the statute should merely authorize a 
general policy, the details of which should be fixed 
by regulation. As in all other situations where highly 
specialized methods have been found necessary, the 
statute should give definite recognition to prevailing 
practices, as it now does with reference to inventories. 

Upon many other subjects, as well as with reference 
to installment sales, the statute might well require 
greater recognition of prevailing accounting practices, 
and the regulations should be more liberal in this re- 
spect. Without statutory authority, this has been done 
with respect to long term contracts. It is just as 
desirable in connection with deferred expenses, in in- 
stallment sales businesses and others. The whole 
troublesome question of the time of accrual of income 
and expenses would be much clarified by an admin- 
istrative attitude which gave greater weight to ap- 
proved and prevailing accounting practices and which 
began with a presumption in favor of the methods 
employed in the records of the taxpayer for financial 
and other purposes. As developed in an article in 


(Continued on page 324) 
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The Congestion of Tax Cases Before 
the Board of Tax Appeals 


Tax Appeals was ‘organized was that there 

would be afforded a means of speedy disposition 
of tax disputes. It is now quite evident that there 
is such a jam of appeals that in many instances 
many months are destined to intervene between the 
filing of a petition and the final decision. 

More than 19,500 petitioners have been filed to 
date. Approximately 3,000 have been disposed of 
by dismissal, decisions have been rendered in a 
little over 1,600 appeals, and 
there are about 850 cases, we 
are informed, in which hear- 
ings have been held but no de- 
cisions rendered. Accordingly, 


(t= of the results expected when the Board of 


there remain for disposition appeal situation? 

over 13,000 cases. There are 

now many cases in which, fore the Board of Tax Appeals, the 
though hearings were held 


over a year ago, the decisions 
have not been rendered; hence Are 
it seems probable that it may be 
a matter of years, rather than 
months, before some of the pe- 
titions now on file are disposed 
of. 

The probability of a conges- 
tion of appeals before the 
Board was predicted early in 
1924 in an article in this maga- 
zine by Mr. Ferdinand Tan- 
nenbaum, of New York, on the 
prospect that the tendency to decide doubtful points 
of law or fact would be shifted by the Bureau of 
Internal Revenue to the Board. : 

When the last Congress had the revenue bill 
under consideration, it was realized by many stu- 
dents of the situation that the Board of Tax Ap- 
peals faced serious difficulties as a result of what 
in the latter part of 1925 was regarded as an 
excessive accumulation of appeals, since when the 
number has greatly increased. Consideration was 
given to enlargement of the Board, but the objec- 
tion raised to this proposal was that with more 
numerous divisions there would be a likelihood of 
inconsistency in decisions so that the decisions on 
important points of law might have little value as 
precedents. The drafters of the Revenue Act of 
1926 were convinced that it was expedient to in- 
crease the number of Board members to the 
originally conceived maximum of twenty-eight, so 
that some other way out of the dilemma will 
probably be attempted if the situation proves 
serious enough to make necessary any administra- 
tive changes. 

In the November, 1925, issue of the National In- 
come Tax Magazine, Mr. James S. Y. Ivins, former 
member of the Board of Tax Appeals, in a comprehen- 


The Tax Appeal Dilemma 
What do you think about the tax 


Due to the plethora of appeals be- 


prospect is that there will be pro- 
longed delays in disposition of cases. 
the present 


facilities adequate to cope with the 
situation? 


What can be done to expedite the 
settlement of tax disputes? 

Some constructive suggestions are 
offered in this issue; and further 
discussion of the issue is solicited. 
Let us have your ideas on the subject. 








sive discussion of the problem faced by the Board, 
suggested the creation of an inferior appellate body 
in the Treasury Department. Such an agency, “if 
properly named and properly managed,” he regarded 
as capable of reducing the number of appeals taken 
to the Board 50 to 60 per cent. 

Another suggestion as a remedy to the situation 
has been offered by Mr. Meyer Kurz, of New York, 
as follows: 

“There is no reason why the Board should be 
divided into units of more than 
one member for the hearing of 
appeals. It would relieve the 
situation substantially if the 
Board acquired adequate facili- 
ties and plenty of hearing 
rooms and assigned one mem- 
ber for the hearing of each ap- 
peal. It is also my sugges- 
tion that it is unnecessary to 
have the entire Board review 
the decision of each member. 

“Any errors in a Board de- 
cision may be corrected upon 
appeal to the Circuit Court of 
Appeals as provided in the 
Revenue Act of 1926. In this 
way, uniformity of decisions 
will be assured without the 
necessity of each member of 
the Board personally review- 
ing each case. The function- 
ing of our regular courts in this manner is ample 
assurance of the feasibility of the plan. 

“Tt is also my suggestion that the Board encour- 
age, so far as possible, stipulations between the 
petitioner and respondent in advance of the hear- 
ing, as to any facts not in dispute.” 

The following constructive proposals are made 
by Mr. Walter E. Barton, of Washington, D. C: 

“A Committee should be appointed by the Com- 
missioner or the Solicitor, within the Bureau of 
Internal Revenue, similar to the old Committee on 
Appeals and Review, to which taxpayers should be 
permitted to appeal from the Income Tax Unit 
before the issuance of the 60-day letter in all cases 
involving small amounts of tax; for instance, 
$2,500.00 or less. Without doubt a large percentage 
of these cases would be settled satisfactorily to the 
taxpayer, which would obviate the necessity of 
appealing to the Board of Tax Appeals. In the 
event that a deficiency were determined by the 
Committee the 60-day letter would follow, giving 
the taxpayer the right to appeal to the Board of 
Tax Appeals. 

“The Commissioner is attempting to alleviate the 
situation somewhat by granting hearings after ap- 
peals have been taken. The procedure suggested 


administrative 
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above would keep the appeal off of the Board’s 
docket in many cases and would be very much 
more satisfactory, in my opinion. 


“T believe that the Revenue Act of 1924 was more 
satisfactory than the Revenue Act of 1926 with 
respect to jeopardy assessments. Under the former 
act taxpayers were permitted to file a claim in 
abatement and argue their cases before the Com- 
missioner, and if the Commissioner’s decision were 
not satisfactory they had the right to appeal to the 
Board of Tax Appeals. Under the present act the 
Commissioner is required to give the taxpayer the 
60-day notice within sixty days after the assess- 
ment is made. This is too short a time in the 
average case within which to adjust the matter 
satisfactorily with the Commissioner and the re- 
sult is that it is necessary for the taxpayer to file 
an appeal with the Board of Tax Appeals. If the 
procedure prescribed by the Revenue Act of 1924 
were restored, it would not be necessary to take ap- 
peals in many cases where appeals, under the pres- 


ent act, must be taken in order to preserve the 
taxpayer’s rights. 


“At present a great deal of the Board’s time is 
consumed in taking testimony. A more satisfactory 
procedure, in my opinion, would be to require the 
taking of testimony by depositions in all cases ex- 
cept where good cause is shown why the witnesses 
should appear before the Board. The petitioner 
should be required to file his request for findings 
of fact and his brief within a specified time after 
the takings of evidence. Within a specified time 
thereafter the respondent should be required to file 
his brief and his request for findings of fact, point- 
ing out specifically his objections to the findings of 
fact, as proposed by the petitioner, and suggesting 
any additional ones that he may desire. The peti- 


— should be given the privilege of filing a reply 
rief. 


“This is substantially the procedure followed in 
the Court of Claims; and, in my opinion, would be 
satisfactory before the Board of Tax Appeals. At 
the hearing the argument of counsel would cover 
only the disputed points of fact and the law in- 
volved. I believe that this procedure would save 
a great deal of the Board’s time—perhaps fifty per 
cent.” , 


Analysis of the Situation 
By Charles D. Hamel 


In further exposition of the tax appeal situation 
the following interesting discussion by Mr. Charles 
D. Hamel, former chairman of the Board of Tax 
Appeals, is presented: 


“I have your letter of August 3d calling attention 
to the large number of petitions which have been filed 
with the Board of Tax Appeals and the possibility 
of a serious problem arising in connection with the 
timely disposition of the cases by the Board. You 
request a discussion of the situation. 

“T think it would be well to preface my discussion 
with a statement of facts. By August 1, 1926, there 
had been _docketed with the Board approximately 
19,000 petitions. Of this number, there were pending 
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at this date approximately 13,000 made up as follows: 
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13,191 


“These figures, themselves, however, do not represent 
the whole picture. The entire situation must be 
carefully examined. These questions should first be 
answered: Is the large number of petitions which 
have been filed likely to continue? What steps, if 
any, have been taken to stop the taking of appeals? 
What does the Board itself expect to do toward at- 
tacking the problem? 


“In my opinion, the cause for a large number of 
appeals taken is two-fold: 


(1) Appeals have been taken by taxpayers in many 
cases which are without merit; in other words, where 
the amount involved is inconsequential or the question 
presented is frivolous. 


(2) The Bureau has sent out many deficiency let- 
ters which should not have been sent out and where 
it has been found upon consideration that taxpayers 
have been right in their contentions. ; 


The sending of such improper deficiency letters is 
in my opinion due to three causes: 


(a) The imminence of the tolling of the statute of 
limitations. 


(b) Collectors’ letters sent out from the field which 
have not had an audit in Washington. 


(c) The fajlure on the part of auditors and con- 
ferees in the Unit to assume responsibility for settling 
cases in the Bureau. There has been a tendency to 
“pass the buck.” 


““As to the cases where appeals have been taken which 
should not have been taken, there perhaps is no rem- 
edy. The provision of the Revenue Act of 1926 per- 
mitting the Board to require a filing fee of ten dollars, 
which is now reflected in the rule of the Board requir- 
ing such fee, may operate to reduce the large number 
of frivolous and inconsequential appeals which have 
heretofore been filed. The rule of the Board requires 
that in cases which were filed prior to the passage of 
the 1926 Act, a fee of $10 must be paid as a hearing 
fee. I am advised that there are approximately one 
thousand cases where notices calling for the payment 
of hearing -fees have gone out but to which taxpayers 
have failed to respond. These appeals in due course 
will be dismissed. It probably is safe to say that 
95 per cent of the 1,000 cases referred to involve 
amounts which are inconsequential or questions which 
are frivolous. 


“The other cause for the large inflax of cases in the 
Bureau. In fairness to the Bureau, it should be said 
that this situation to some extent grows out of an 
abnormal condition. An unprecedented number of 
petitions were filed in April and May of this year. 
A very large part of them arises from the following 
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circumstances: Due to the imminence of the tolling 
of the statute of limitations on March 15, 1926, the 
Bureau made jeopardy assessments in approximately 
10,000 cases. These assessments were made without 
a final audit, the cases having received little, if any, 
consideration in the Bureau. Some of them had gone 
through a preliminary or superficial audit. The re- 
sult was that the taxpayer had no recourse but to 
appeal to the Board in order to prevent collection. 
This situation is not likely to arise again as to such 
a large number of cases. Undoubtedly, there will be 
cases now and then where sixty day letters are sent 
out before the audit has been completed and before the 
taxpayer has had an opportunity to be heard in the 
Bureau. However, the Bureau has taken steps to take 
care of this situation. Audit is now being made of all 
the so-called jeopardy cases and other cases where 
sixty day letters have been sent out without the tax- 
payer having had full opportunity to be heard in the 
Bureau. It is my understanding that it is the hope 
of the Bureau officials that few of these cases will 
come to trial before the Board. In all such cases, as 
evidence of the intention to consider them in the 
Bureau without trial before the Board, the General 
Counsel has filed motions for an additional -120 days 
within which to answer or otherwise plead. These 
cases have already been in process a sufficient time to 
indicate that the hope and expectation of the officials 
of the Bureau will be realized. In this connection 
there has been organized in the Bureau what is gen- 
erally referred to as the “60-day file.” There has 
been placed in charge of this section a very capable 
official, and a number of auditors and conferees have 
been assigned to him. It is possible for taxpayers 
to secure conferences with this section as to their cases 
after the 60-day letter has gone out, either before the 
petition is filed or thereafter. It is my understanding 
that the percentage of cases that has been closed as a 
result of consideration by this section has been very 
high. Not only have cases been closed entirely as a 
result of conferences, but in addition some of the 
issues have been eliminated in many cases which in- 
volve a number of issues. If this section continues 
to function as well as it has so far, a great many 
satisfactory settlements should result and these cases 
eliminated from the Board’s calendar. 


“Another step has been taken which promises to 
clear up a large number of cases already pending in 
the Board and which may be filed hereafter. There 


has been organized in the office of the General Counsel- 


a section whose duty it is to make searching investiga- 
tion of all cases involving $1,000. The limit wilf be 
increased to $1,500, $2,000 and even higher. The work 
which this section has so far done indicates that a 
settlement may be expected in at least 80 per cent 
of the cases pending before it. 


“I believe that responsible officials in the Bureau are 
bending every effort to impress auditors and conferees 
in the Bureau with the fact that they should assume 
responsibility and decide questions which are before 
them, particularly questions of fact. Those who are 
familiar, however, with the personnel in the Income 
Tax Unit realize that there are many auditors and 
conferees who are not assuming this responsibility but 
are inclined to hold against the taxpayer and force him 
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to go to the Board. This is particularly unfortunate 
as to questions of fact. I believe that members of the 
Board feel from the experience they have had that 
many cases have been tried and submitted involving 
questions of fact which never should have come to the 
Board. The records made in many cases have shown 
that on the facts presented, the Bureau should have 
decided the cases favorably. There is no doubt but 
that the work of the Board could be very materially 
curtailed and the number of appeals diminished if 
auditors and conferees would assume such responsi- 
bility. It is my understanding that the officials who 
are responsible have given both general and specific 
instructions to the effect that cases are to be settled 
whenever possible without jeopardizing the rights of 
the Government, and there is reason to believe that 
this policy will be adhered to. If this policy can be 
fully carried out it will not only take care of a large 
number of cases in which petitions are now pending, 
but will also very materially reduce the number of 
appeals coming to the Board in the future. 


Larger Staff Needed by General Counsel 


“In addition to the steps which have been taken as 
indicated above, I think there has been a decided im- 
provement in the attitude of the office of the General 
Counsel with reference to stipulating with taxpayers 
as to the facts. There is very great room for improve- 
ment, however, in this direction. In the past, testi- 
mony has been taken with reference to a question of 
fact in many cases where there should have been a 
stipulation. There is much room for improvement 
even though the present number of attorneys engaged 
in the handling of these cases in the office of the 
General Counsel should not be increased. However, 
I do not believe that the General Counsel can do full 
justice to these cases without a larger personnel. Most 
of the attorneys in the office of the General Counsel 
handling cases before the Board are responsible for 
so many cases that they find it difficult to get enough 
time to consider any particular case with sufficient 
care before trial so as to make any progress toward 
possible stipulation. 


“The members of the Board have been giving very 
careful thought and study to the situation with which 
they are confronted. The statistics referred to in the 
early part of this letter show that there were under 
submission on August 1, 1926, approximately 860 
cases. I am informed that it is the purpose of the 
Board to have these cases all decided and to start 
out with a clean slate when the calendar is resumed 
in September. The Board fully realizes that after 
making all proper allowances for the settlement of 
cases in the Bureau, both in the Unit itself and in the 
office of the General Counsel, there will still be a very 
large number of cases which must be disposed of 
upon the record made before the Board. 


“Very recently the Chairman announced a schedule 
of hearings for the Fall term, indicating the members 
who would sit each week during the Fall, and also 
announcing hearings on circuit with the members as- 
signed thereto. The schedule announced with the 
assignment of members is in effect an announcement 
of a new plan for hearing cases. Under the Revenue 
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Act of 1924, it appeared to be the intént of Congress 
that the Board should sit in divisions of more than one 
member. The Revenue Act of 1926, however, gave 
the Chairman authority to designate divisions of single 
members. Hereafter, there will be no divisions such 
as have existed heretofore. Each member will in effect 
be a division and the great majority of cases will be 
held before single members. Instead of four divisions 
as heretofore, the Board will now consist of fifteen 
divisions. This is undoubtedly as it should be. It is 
probably safe to say that at least 80 per cent of the 
cases involve questions of fact which can be heard 
and considered in the first instance by a single member 
as well as by several. Undoubtedly, there will be 
occasions, however, when it may be desirable for more 
than one member to sit, but generally speaking, here- 
after cases probably will be heard by a single member. 
The time of the members is thus conserved. From 
the organization of the Board to the present, the 
membership has worked very long hours. Greater 
effort cannot be put forward in the future than has 
been put forward in the past. Indeed it is doubtful 
if any of the members can continue to put in as long 
hours in the future as have been put in in the past. An 
examination of the schedule which the Chairman has 
announced for the Fall term indicates that each mem- 
ber will sit during the term one week out of each 
three, thus giving him two-thirds of his time within 
which to prepare decisions and opinions on the cases 
which he hears. 

“The Board has recently employed a trained clerk and 
placed him in charge of the records. With a full 
realization of the situation, the Board has undoubtedly 
made other changes in the method of consideration of 
findings of fact and opinions which should result in 
greater efficiency and in the conservation of time. 


“To summarize the situation, I believe that it is pos- 
sible that the volume of work will be cut down very 
materially by reason of a falling off of inconsequential 
and frivolous appeals; by the settlement of more cases 
in the Unit without sending out deficiency letters; by 
the settlement of more appeals in the so-called ‘60-day 
file” and in the office of the General Counsel; and by 
the more expeditious trial of cases as a result of stipu- 
lation between the parties. The actual handling and 
disposition of cases that are placed before the Board 
will undoubtedly be increased by the division of the 
Board into. fifteen divisions and by other methods 
which the Board has devised for the internal handling 
and consideration of the cases. 


“Specifically, therefore, I would reply to the ques- 
tions which you present in your letter as follows: 


1. Is the congestion in sight serious enough, in your 
opinion, to warrant consideration of some change in the 
method of handling appeals? 


“There is no doubt but that the congestion in sight 
warrants a very careful analysis of the situation and 
a consideration of some method of handling it. I 
think it is apparent, however, from what I have said, 
that very careful consideration has been given to the 
situation on the part of the responsible officials in the 
Bureau. I think that what has been done in the 
Bureau already will very materially cut down the 
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number of cases resulting in the settlement of cases 
where petitions have already been filed, and in the 
settlement of others so as to make the filing of petitions 
unnecessary. 

2. Are needless appeals being made to the detriment of 
bona fide cases? 

“Undoubtedly, many needless appeals have been 
taken. The number will undoubtedly be reduced as 
a result of the $10 fee. It probably is impossible to 
entirely eliminate needless appeals. Some of the need- 
less appeals have been due to arbitrary action in the 
Bureau. Such arbitrary action will undoubtedly con- 
tinue to a greater or less degree, but there is every 
indication that responsible officials in the Bureau will 
do everything possible to prevent needless petitions 
from being filed. 


3. What changes, if any, would you like to see made? 


“T do not believe that this is the time to consider or 
suggest changes. It is perfectly apparent that those 
responsible realize the seriousness of the situation 
and have and are taking steps to remedy it. Until it 
can be determined what the effect is going to be, I 
would not venture to suggest a specific change. The 
effect of the steps which have already been taken can- 
not be determined in the course of a few days or a 
few weeks. I do not believe that the full effect of 
the various steps which have been taken can be de- 
termined before late next spring. 

4. If you think the Board, as now organized, is able to 
cope with the situation, we would appreciate to have you 
present the basis for your conclusion. 

“T believe that the Board as now organized is able 
to cope with the situation. The Board cannot and 
should not be held responsible, however, for a condi- 
tion which has existed and still exists to a greater or 
less degree in the Bureau. Those who are familiar 
with the cases which have come to the Board know 
that there have been thousands of cases in which peti- 
tions have been filed which never should have been 
presented to the Board.” 


Federal Civil Service Employees Reduced 
4,031 During the Last Fiscal Year 


HE Government’s Civil Service roll, which 

jumped from 38,057 in 1916 to a peak of 
917,760 on the day the armistice was signed, Nov. 
11, 1918, is continuing its gradual recession toward 
the pre-war level. In the last fiscal year, the net 
reduction amounted to 4,031, leaving 560,705 
persons on the roll June 30. Of these 480,947 were 
men and 79,758 women. The number employed in 
the District of Columbia included 35,905 men and 
25,006 women. 





Collections of internal revenue for July, 1926, were $104,- 
369,095.23, compared with $125,866,689.58 for the month of 
July, 1925, a decrease of $21,497,594.35. Income tax collec- 
tions for July amounted to $50,551,730.13, an increase of 
$15,598,511.47 over July, 1925. 

Income tax collections from corporations for July 
amounted to $34,940,126.07, which was an increase of 
$11,792,067.97 over those of July, 1925, while there was an 
increase of $3,806,443.50 in collections from individuals, 
partnerships, etc. 
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Attitude of the Board of Tax Appeals 
in Special Assessment Cases 


By Harry FRIEDMAN* 


existence decided in the appeal of the Oester- 

lein Machine Company (1 B. T. A. 159) that 
Congress gave it jurisdiction to hear and determine 
appeals arising under Section 210 of the Revenue 
Act of 1917, and Sections 327 and 328 of the Revenue 
Acts of 1918 and 1921, taxpayers and tax practition- 
ers speculated as to what the re- 
sult of the decision would be and 
how the Board would function in 
special assessment cases. 

How the Board has functioned 
in special assessment cases and 
what has been the outcome of the 
cases decided by it insofar as 
those cases establish grounds for 
special assessment and define ab- 
normal conditions, will be the 
purpose of this article. It is not 
intended to devote much space to 
the discussion of what consti- 
tutes representative corporations 
which can be used as compara- 
tives, as this question has not 
been considered by the Board of 
Tax Appeals except in a very few 
cases. In this outline, no attempt 
is made to cover situations which 
the Board has not considered, nor 
to cover the entire field of special 
assessment cases as developed by 
the far larger number of cases 
decided in the Treasury Depart- 
ment. 


Wexits the Board of Tax Appeals, early in its 


Special Assessment Under the 1917 Act 


Section 210 of the Revenue Act of 1917 is now 
important as there are still many 1917 cases pend- 
ing which will ultimately reach the Board for de- 
cision, 

The principal result of the Board’s taking juris- 
diction of special assessment cases arising under the 
1917 Act is to limit the situations warranting spe- 
cial assessment in 1917 to the one specified in the 
statute, namely, “if the Secretary of the Treasury is 
unable * * * satisfactorily to determine the invested 
capital.” United Shoe Store Company (2 B. T. A. 73) 
West End Consolidated Mining Company (3 B. T. A. 
128). 


Special Assessment Under the Revenue Acts of 
1918 and 1921 


Sections 327 and 328 of the Revenue Acts of 1918 
and 1921 provide that where any one or all of the 
following situations are found to exist, the taxpay- 
er’s excess profits and war profits taxes shall be 


*Of Miller & Chevaiier, Washington, D. C. 
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computed by reference to comparatives: (1) where 
the Commissioner is unable to determine invested 
capital, (2) in the case of a foreign corporation, (3) 
where a mixed aggregate of tangible property and 
intangible property has been paid in for stock or 
for stock and bonds, and the Commissioner is un- 
able satisfactorily to determine the respective values 
of the several classes of property 
at the time of payment, or to dis- 
tinguish the classes of property 
paid in for stock and for bonds, 
respectively, and (4) where the 
tax if determined without the 
benefit of special relief would, 
owing to abnormal conditions 
affecting the capital or incomes 
of the corporation, work upon it 
an exceptional hardship evi- 
denced by gross disproportion 
between the tax computed with- 
out the benefit of special assess- 
ment and the tax computed by 
reference to representative cor- 
porations in accordance with 
Section 328. 


Inability to Determine Invested 
Capital 

The first statutory situation 
justifying special assessment [Sec- 
tion 327 (a)] is “where the Com- 
missioner is: unable to determine 
the invested capital” of the tax- 
payer. Many cases arise in which it is impossible 
to determine the invested capital of taxpayers and 
the Board recognizing this fact in a number of 
such cases has ruled that relief should be granted. 


In the Appeal of National Casket Company (3 B. T. 
A. 954), the taxpayer acquired a very valuable good 
will in the reorganization of the three largest com- 
petitors in the casket business. There was evidence 
of value but because of the absence of records it was 
not possible for the Board to fix any definite value 
for the good will acquired by the taxpayer in the 
reorganization. Not being able to determine the 
value of the good will which should be included in 
invested capital, the Board held that the taxpayer 
was entitled to special assessment and referred the 
case to the Commissioner for a redetermination of 
the deficiency under the special assessment pro- 
visions of the law. 


The case of Davis & Andrews Company (2 B. T. 
A. 328) is one in which for three years prior to 1920, 
the taxable year before the Board, the Commissioner 
had allowed special assessment on the ground that 
he was unable satisfactorily to determine the in- 
vested capital of the taxpayer. For the year 1920, 
the Commissioner did not allow special assessment 
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but computed the tax under the provisions of Sec- 
tion 302. The Board held that in the absence of 
evidence that the Commissioner was able to deter- 
mine the invested capital for 1920 (not having been 
able to determine it for the three prior years) and 
in view of the further fact that the Commissioner 
made no attempt to compute the tax under Section 
301, the case would be referred to the Commissioner 
for a computation of the tax either under Section 
301 if the Commissioner could determine the in- 
vested capital or under the special assessment pro- 
visions of the law if invested capital could not be 
determined. 


In the Appeal of H. T. Cushman Manufacturing 
Company (2 B. T. A. 39) the Board found that prop- 
erty acquired at the organization of the corporation 
had an actual value greatly in excess of the book 
value but that, because of the absence of records, 
it was impossible to determine the actual value. The 
Board therefore held that special assessment should 
be granted on the ground that invested capital could 
not be satisfactorily determined. 


In the Automatic Fire Protection Company case 
(3 B. T. A. 1267), it was held to be impossible to 
determine the value of a contract for invested capi- 
tal purposes and special assessment therefore was 
allowed. 


This ground for special assessment was also pres- 
ent in the Appeal of Viscose Company (3 B. T. A. 
444). 


Foreign Corporations 


The second ground for special assessment speci- 
fied in the statute is in the case of foreign corpora- 
tions and is brought in issue where the taxpayer 
objects to special assessment or where the rate of 
tax used by the Commissioner is not acceptable to 
the taxpayer. The Board in two cases, Frederick 
Warne & Company, Ltd., (1 B. T. A. 1097) and 
Josiah Wedgwood & Sons, Ltd., (3 B. T. A. 355), 
held that the determination of the tax under Section 
328 was mandatory in the case of a foreign corpora- 
tion and consequently that the tax would be com- 
puted under that section in such cases even if such 
tax exceeded the tax computed under Section 301 
or 302. The decision in the Frederick Warne & 
Company case was approved by the Court of Claims 
in Frederick Warne & Company v. United States (C. 
C. H. Court Service, p. 6245). 


Mixed Aggregate of Tangibles and Intangibles 


The third situation specified in the statute justi- 
fying special assessment is “where a mixed aggre- 
gate on tangible property and intangible property 
has been paid in for stock or for stock and bonds 
and the Commissioner is unable satisfactorily to 
determine the respective values of the several classes 
of property at the time of payment or to distinguish 
the class of property paid in for stock and for bonds 
respectively.” This situation has been considered 


by the Board of Tax Appeals in two cases— the 
Appeal of Viscose Company (supra) and the Appeal of 
D. N. and E. Walter & 
1454 (C. C. H.). 


Company, Inc. Decision No. 
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In the Appeal of the Viscose Company (supra) the 
taxpayer in a reorganization in 1915 acquired all 
the property of the American Viscose Company con- 
sisting of plant equipment, a contract with Dr. Er- 
nest, a chemist; a contract with Mr. Slater, an engi- 
neer; secret processes and the future patents and 
processes of Courtaulds, Ltd., and good will, for a 
consideration of $9,999,500.00 of stock and $500.00 
cash. There was no appraisal made of the property 
at the time of the transfer or at any time thereafter 
by the predecessor, the taxpayer or the Commis- 
sioner. The stockholders of both corporations were 
identical. The taxpayer set up values on its books 
at the same values as carried on the books of the 
predecessor, entering the difference between the 
book value of the tangible assets and the capital 
stock in a good will account. There was no method 
for the Board to determine the respective values of 
tangible and intangible property, because there was 
no evidence of value of either class of property. 
There was evidence, however, that the value of the 
entire property was greatly in excess of the par 
value of the stock issued therefor. The Board held 
that a mixed aggregate of tangible and intangible 
property had been acquired for stock and that it 
was unable satisfactorily to determine the respective 
values of the several classes of property at the time 
of payment, and therefore held that special assess- 
ment should be granted. 


Abnormalities 


The fourth ground for special assessment [Section 
327(d)] and the one which has been most fre- 
quently considered by the Board of Tax Appeals is 
as follows: 


“Where upon application by the corporation the Com- 
missioner finds and so declares of record that the tax if 
determined without the benefit of this section would, owing 
to abnormal conditions affecting capital or income of the 
corporation, work upon the corporation an exceptional 
hardship as evidenced by gross disproportion between the 
tax computed without benefit of this section and the tax 
computed by reference to the representative corporations 
specified in Section 328. This subdivision shall not apply 
to any case (1) in which the tax (computed without the 
benefit of this section) is high merely because the corpora- 
tion earned within the taxable year a high rate of profit 
upon a normal invested capital, nor (2) in which 50 per- 
centum or more of the gross income of the corporation for 
the taxable years (computed under Section 233 of Title II) 
consists of gains, profits, commissions or other income 
derived on a cost-plus basis from a Government contract or 
contracts made between April 6, 1917, and November 1], 
1918, both dates inclusive.” 


The questions which arise under this subdivision 
and which will be discussed in this article from the 
point of view of Board’s decisions so far made are: 


1. What are abnormal conditions? 


2. Is it necessary to prove the negatives specified in the 
above quoted section? 


3. What happens where there is proof of an abnormal 
condition but no proof of comparatives? 


4. What happens when there is proof of some com- 
paratives? 


The decided cases show that the Board has recog- 
nized a number of abnormalities. The number of 
abnormalities recognized may be less than hoped 
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for, but this is due not to any strictness on the part 
of the Board in the determination of what is an 
abnormality, but to a large extent to the failure of 


practitioners to prove their cases. However, the 
Board in several instances has failed to recognize 
situations which were in fact abnormal. 


Cases Recognizing Abnormalities 


In the Appeal of Rex Machinery & Supply Com- 
pany (3 B. T. A. 182) the abnormality was not desig- 
nated but there were a combination of circumstances 
which resulted in the Board holding that the cor- 
poration was entitled to special assessment. The 
corporation was only nominally capitalized. On 
organization it had acquired an established trade, 
the value of which was not capitalized, and the man- 
ufacturer for whom the corporation was selling 
agent gave it its lowest prices and extended to it 
very liberal terms of credit. These facts taken to- 
gether were held to have created an abnormal con- 
dition of capital and income. 


In Appeal of Yale Brevada Paper Box Manufactur- 
ing Company (2 B. T. A. 900) the ground for special 
relief was low officers’ salaries. The officers of the 
corporation who were actively engaged in the con- 
duct of its affairs received salaries of only $15.00 a 
week during the year 1919. In addition, the com- 
pany at the beginning of the taxable year had a very 
small inventory which it closed out without a loss in 
the taxable year. These factors were considered as 
sufficient to create an abnormal condition. 


The Appeal of Sol Frankel, Inc. (3 B. T. A. 494) 
is the leading case holding that the payment of low 
officers’ salaries constitutes an abnormality. In that 
case, the Board, after refusing to allow the addition- 
al salaries claimed as a deduction under an informal 
agreement between the officers, found as a fact that 
although the officers received salaries of $15,400.00 
that these same officers should have received $50,000 
based upon salaries paid to officers and employees 
for similar services by other concerns doing a simi- 
lar kind and volume of business in the same locality. 
This was held to constitute an abnormality. 


In the Appeal of Saner-Ragley Lumber Company 
(3 B. T. A. 927) the Board found an abnormal con- 
dition but does not comment upon it in its opinion. 
From the findings of fact it would appear that the 
abnormal condition was due to low officers’ salaries 
and the use of a large amount of borrowed money. 
In this case two officers of the corporation, who 
were experienced in the lumber business received 
an aggregate salary of $4,200.00 in the years 1919 
and 1920; two other active officers receiving no com- 
pensation. All of the officers actively participated 
in the business, handled the finances, directed and 
supervised the cutting of timber and the manufac- 
ture of lumber, and conducted the sale of the prod- 
ucts. , 


The question whether the use of a large amount of 
borrewed money compared to the statutory invested 
capital constitutes an abnormality probably will be 
decided in accordance with the Saner-Ragley de- 
cision. One other case involving this question can 
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be distinguished. That case is the Appeal of Spies- 
berger & Sons Company in which borrowed money 
was claimed as an abnormality and rejected by the 
Board. The Spiesberger case is clearly distinguish- 
able from the Saner-Ragley appeal because in the 
Spiesberger case the borrowed money was offset 
to a large extent by the indebtedness of the officers 
to the corporation. There is no finding of fact that 
the officers paid interest on the indebtedness to the 
corporation. The case does not decide that bor- 
rowed money is not an abnormality. 


The Viscose Case 


In the Appeal of the Viscose Company (supra), it 
was unnecessary for the Board to find that an’ ab- 
normal condition existed because it had found that 
invested capital could not be satisfactorily deter- 
mined and that a mixed aggregate of tangible and 
intangible property had been paid in for stock and it 
was unable satisfactorily to determine the respective 
values of the several classes of property at the time 
of payment. The Board, however, did go carefully 
into the question of abnormalities. 


The abnormalities recognized by the Board in 
that case were (1) the inclusion in invested capital 
of plant and equipment at values less than the actual 
values, and (2) the income for the taxable years 
under consideration by the Board was largely due 
to the use in the business of intangible assets which 
were not reflected in invested capital. The real 
values of. the assets were not put on the books be- 
cause the stockholders of the predecessor corpora- 
tion and the stockholders of the taxpayer were 
identical and there was no necessity for appraisal 
or valuation of the assets transferred at the date of 
reorganization. One of these intangibles used in 
the business but not included in technical invested 
capital was the process for eliminating fuzz and 
strengthening the yarn so that it was suitable for the 
knit goods trade. Either one of the above abnor- 
malities would have been sufficient because the law 
merely requires that there be some abnormal condi- 
tion affecting capital and income of a corporation 
which works upon it an exceptional hardship. . Any 
one of the abnormalities mentioned would in a prop- 
er case existing by itself create such an abnormal 
condition as to warrant computation of the tax 
under special assessment. 


In the Appeal of the Guarantee Construction Com- 
pany (2 B. T. A. 1145) the taxpayer had an operating 
deficit during the pre-war years 1911, 1912 and 1913 
which it desired to deduct from the amount of its 
capital stock for the purpose of computing pre-war 
invested capital. This contention was denied by the 
Board. The existence of the operating deficit in 
the pre-war period resulted in using for the com- 
putation of the war profits credit a pre-war invested 
capital which did not in fact exist during those 
years. This, together with the fact that the pre-war 
earnings were only $4,748.40 and that the officers 
rendered valuable perspnal service upon which the 
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Reporting Income on the 
_ Installment Basis 


By Geo. E. H. GoopNer* 


HE method of reporting income on installment 

| sales has received a great deal of attention ever 

since income taxes became a factor in the eco- 

nomic problems of the country, but the perplexities 

of the situation have lately become acute in many 
cases. 

The Bureau of Internal Revenue early recognized 
that to require all of the expected 
profit on deferred payment sales 
to be reported as income in the 
year when the sale was made 
would work an undue hardship 
upon a great many taxpayers and 
would not be in accord with the 
apparent intent of Congress. The 
Bureau, therefore, as early as 
January 2, 1918, provided that in- 
come might be reported on the 
installment basis in certain cases, 
and these provisions were incor- 
porated into the Treasury De- 
partment Regulations 33, pro- 
mulgated under the Revenue 
Acts of 1916 and 1917. But in 
the application of these and sub- 
sequent regulations, disputes 
arose and the matter finally came 
before the United States Board 
of Tax Appeals in the Appeal of 
B. B. Todd, Inc. (1 B. T. A. 762). 
The Board’s holding that there 
was no authority in the law for 
reporting income on the installment basis was 
directly in conflict with the Bureau’s position and 
produced consternation in some parts of the business 
world because of the dire results which such an inter- 
pretation would produce. It has even been claimed 
that the decision hastened the slump in Florida real 
estate transactions. 

The Commissioner of Internal Revenue did not, and 
would not, acquiesce in the decision of the Board and 
revise the regulations, but curiously enough employees 
of the Bureau of Internal Revenue took notice of 
the decision and were influenced by it in the admin- 
istration of the installment provisions of the Regula- 
tions. Auditors who were prone to fortify themselves 
behind the regulations and departmental decisions in 
arriving at deficiencies now refused to follow the 
regulations upon installment sales. The only remedy 
which a taxpayer had was to appeal to the Board of 
Tax Appeals. A more cunning scheme to grab tax 
could not have been devised if the Bureau had de- 
liberately tried to do so. It would not follow the 
regulations and it would not amend them; while all 
the time it knew that an appeal to the Board meant 


re at Law and Certified Public Accountant, Washington, 
~ 








Geo. E. H. GoopNner 


denial of the right to report income on the install- 
ment basis. It reminds one of the test of witchcraft 
in the early colonial days of New England. The vic- 
tim was thrown into the water with a mill-stone around 
his neck. If he sank he was innocent, but if he swam 
to shore, he was guilty and would be executed! 

To this illogical situation in the Bureau Congress 
attempted to bring out in the 
Revenue Act of 1920—the first 
time that that body has ever legis- 
lated directly upon the suject of 
reporting income on the install- 
ment basis. 

The pertinent sections of said 
Act are as follows: 

“Nothing in this section shall be con- 
strued to prevent (in the case of prop- 
erty sold under contract providing for 
payment in installments) the taxation 
of that portion of any installment pay- 
ment representing gain or profit in the 
year in which such payment is re- 
ceived.” Sec. 202 (e). 

“Under regulations prescribed by 
Commissioner with the approval of the 
Secretary, a person who regularly sells 
or otherwise disposes of personal prop- 
erty on the installment plan may re- 
turn as income therefrom in any tax- 
able year that proportion of the install- 
ment payments actually received in 
that year which the total profit realized 
or to be realized when the payment is 
completed, bears to the total contract 
price. In the case (1) of a casual sale 
or other casual disposition of personal 
property for a price exceeding $1,000, or (2) of a sale or 
other disposition of real property, if in either case the initial 
payments do not exceed one-fourth of the purchase price, 
the income may, under regulations prescribed by the Commis- 
sioner with the approval of the Secretary, be returned on the 
basis and in the manner above prescribed in this subdivision. As 
used in this subdivision the term “initial payments” means the 
payments received in cash or property other than evidences 
of indebtedness of the purchaser during the taxable period 
in which the sale or other disposition is made.” Sec. 
212 (d). 

“The provisions of subdivision (d) of Section 212 shall 
be retroactively applied in computing income under the 
provisions of the Revenue Act of 1916, the Revenue Act 
of 1917, the Revenue Act of 1918, the Revenue Act of 
1921, or the Revenue Act of 1924, or any of such Acts as 
amended. Any tax that has been paid under such Acts 
prior to the enactment of this Act, if in excess of the tax 
imposed by such Acts as retroactively modified by this 
section, shall, subject to the statutory period of limitations 
properly applicable thereto, be credited or refunded to the 
taxpayer as provided in Section 284.” Section 1208. 


The first two sections quoted above definitely estab- 
lish the installment method of reporting income as 
valid commencing with the effective date of the Act, 
January 1, 1925. The last quoted section makes such 
provisions retroactive to January 1, 1916, and appli- 
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cable in computing income for any year commencing 
on or after that date. The validity of this section might 
be questioned, but it is not likely that anyone will ever 
do so. However, there are many interesting phases of 
the present situation which will have to be worked out 
in the future. It is understood that the Bureau of 
Internal Revenue has had considerable difficulty in pre- 
paring satisfactory regulations covering this part of the 
Act. It is also intimated that when the new regulations 
are released, they will disclose a decided attempt to 
further legislate on the subject. 


As the law now stands, sales of real estate on the 
deferred payment basis, when the initial payment is 25 
per cent of the selling price, or less, may be reported 
for income tax purposes as the payments are received, 
each payment being deemed to yield its proportionate 
part of the profit in the transaction. Similar provision 
is made in the case of casual sales of personal property 
at a price in excess of $1000.00. But in the case of a 
person who regularly sells personal property on the 
installment basis, the installment method of reporting 
income is provided, irrespective of the amount of the 
initial payment. 

In the Revenue Act of 1926, Congress enacted into 
law the substantial provisions of Regulations 45, 62, 
and 65, upon installment sales. At first glance it ap- 
pears that there can be no further serious controversy 
upon the subject with respect to current and future 
years and, if the constitutionality of the retroactive pro- 
vision of Section 1208 is not questioned, with respect 
to prior years. But the trouble has not yet been re- 
moved, as will be seen from what follows. 


It would not be profitable or interesting to enter into 
a general discussion of all phases of installment sales 
and attempt to exhaust the subject. Nor does space 
permit if we would. But the fundamental principle of 
reporting income on the installment basis as now enun- 
ciated by Congress is all important and interesting, 
particularly in view of the restrictions frequently placed 
thereon by the Bureau, which, in its application of the 
regulations, holds that the benefit of the installment 
basis depends on whether a taxpayer reports income on 
the accrual or receipts and disbursements basis. In the 
case of the former it is denied, while only in the case of 
the latter is it permitted. We believe the error of this 


position will be apparent from the following considera- 
tions. 


The income tax laws provide in general that income 
shall be reported on the basis on which a taxpayer keeps 
books, thus recognizing that there is more than one 
correct method of accounting. How many methods is 
the question around which the argument has waged 
hot and heavy. An able attorney recently argued before 
the Supreme Court of the United States for a hybrid 
method—part accrual and part receipts and disburse- 
ments. This argument, though wonderful, failed to 
convince the Court and his client had to yield up a 
million or more in taxes. The consensus of opinion is 
that had he adopted a consistent and logical basis of 
reporting income, and placed this properly before the 
Court, the result might have been different. 
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Accountants generally have recognized that there are 
only two methods of accounting which will clearly re- 
flect income ; the accrual basis, and the receipts and dis- 
bursements basis. All admit that certain modifications 
are permissible in each case, and under some circum- 
stances absolutely necessary. But the fact remains that 
the accounting profession recognizes only two general 
bases and that any other so-called basis must be a modi- 
fication of one of these. 


These accounting theories or principles were early 
adopted and woven into the Treasury Department 
regulations by representatives of the Bureau of Inter- 
nal Revenue, and have become fixed there. Recently 
the Supreme Court of the United States decided the 
question as a legal issue. In United States v. Anderson 
et al, decided January 4, 1926, and United States v. 
Mitchell et al, decided April 12, 1926, the Court held 
that there are only two bases of keeping books and re- 
porting income; namely, the accrual method and the 
receipts and disbursements method. It is interesting 
to note that some of the Court’s former decisions have 
not disclosed such careful consideration to accounting 
methods. 


Statutory v. Economic Income 


Perhaps the reader is wondering what this discussion 
of the two methods of accounting and reporting income 
has to do with installment sales. From a practical 
standpoint it has nothing to do with it, because on an 
accrual basis all income would be accrued at the time 
of the sale and on the receipts and disbursements basis 
the income would be taken up as the payments were 
made. This is not true, however, in accounting for 
income tax purposes. While the method of keeping 
books determines in general the basis of reporting in- 
come and deductions, the fact must not be overlooked 
that, after all, taxable income, though allied to eco- 
nomic income, is statutory and not actual, and that 
common practice must give way to law. The method 
of computation starts with gross income from which 
certain deductions are provided and the result is tax- 
able income. 


“Gross income” is a very broad term. It compre- 
hends “gains, profits and income derived from salaries, 
wages . . . sales, or dealings in property, whether 
real or personal,” etc. But the term is also restrictive 
in that it does not include the total receipts or proceeds, 
—only gains or profits in such receipts or proceeds. 
We are not now concerned about the statutory deduc- 
tions allowable in computing net income. 


There are three principal sources of gains or profits. 
The Supreme Court of the United States said in Eisner 
v. Macomber, 252 U. S. 189, in elaborating upon a 
decision in a former case, 

“income may be defined as the gain derived from capital, 
from labor, or from both combined, provided that it be 


understood to include profit gained through a sale or con- 
version of capital assets.” 


Thus we have income from capital, income from 
labor, and income from the sale or conversion of capital 
assets. The income from installment sales falls within 
the last named class, with certain exceptions not perti- 
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nent here. It is therefore necessary to consider the 
provisions of the law with regard to the basis of com- 
puting the profit upon the sale or other disposition of 
capital assets. We find these in paragraphs 202 to 204, 
inclusive, of the 1926 Act. There it is provided that 
the gain from the sale or other disposition of property 
is the excess of the amount realized therefrom over 
the cost thereof, or over the value thereof on March 1, 
1913, in the case of property acquired before that date, 
whichever is greater. This provision is somewhat 
different from the provisions of some of the former 
Acts, as interpreted by the courts, but in all cases the 
corresponding provision has been a general basic provi- 
sion for computing gains and profits on the sale of 
capital assets. If this were all that the law contained 
(and this is all that the prior Acts contained which is 
pertinent to our subject), the decision of the Board of 
Tax Appeals in the Todd case would still be good. 


Option Not Dependent on Bookkeeping Method 


All of the Acts provide that taxable net income 
means gross income (as defined) less the deductions 
allowed, and gross income is defined as above noted. 
Clearly then the gains and profits from the sale of 
capital assets, which include installment sales, must be 
included in gross income subject to the provision with 
reference to the method of keeping books, unless there 
is some exception or provision which overcomes the 
general provision. 


The exception is found in subdivision (d) of Section 
212 of the Act and is as quoted above. Exceptions or 
special provisos in laws are to be given more than ordi- 
nary weight and importance; that is, they override the 
general provisions and must be strictly construed. The 
exception in the case of installment sales provided in 
subdivision (d) is further safe-guarded and emphasized 
in Section 202 (e) quoted above. So there can be no 
question at all but that Congress intended that taxpayers 
should have the option of reporting on the installment 
basis irrespective of their method of accounting and the 
basis of reporting other income. In the face of this 
clear authority, however, some employees of the Bureau 
still insist that the taxpayer’s option depends upon his 
method of keeping books. Their position is analogous 
to that of one who argued that a taxpayer was not en- 
titled to depreciation deductions because he reported on 
a receipts and disbursements basis—overlooking the 
fact that the deduction is statutory and not contingent 
on whether paid or accrued. 


Before the enactment of the Revenue Act of 1926, 
the only authority for reporting income on the install- 
ment basis was the regulations. Whether or not these 
regulations were within the scope of the Commissioner’s 
authority or constituted additional legislation, they car- 
ried with them the same option as does Section 212 (d) 
of the 1926 Act, and being the Commissioner’s own 
published interpretation of the law, it is certainly incon- 
sistent to deny the right of such option in individual 
cases. We do not say that the Board of Tax Appeals 
was wrong in the Todd case. 


think so. But it would seem that the Commissioner’s 


regulations with respect to installment sales were at 
least supported by strong equitable arguments. 


How- 
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ever, since the law has now been made retroactive, that 
question is no longer important. 


An interesting incident arose recently in an install- 
ment case pending in the Bureau of Internal Revenue. 
A corporation engaged in selling its real estate lots on 
the ten year payment plan had adopted the installment 
method of reporting income and had followed this 
method consistently from year to year. The corpora- 
tion kept books on the accrual basis and had not segre- 
gated the unrealized profit from the surplus account on 
its books, but did render correct returns on the install- 
ment basis. Its returns were not questioned until a 
revenue agent reported that the corporation’s books 
were on the accrual basis and that, therefore, it was 
not entitled to report income from lot sales on the in- 
stallment basis. The report was approved by the 
Bureau and demand made for additional tax. In the 
conference that followed on the corporation’s protest, 
the Bureau’s representative first defended its position 
on authority of the Board’s decision in the Todd case. 
When reminded that the Commissioner had not 
acquiesced in said decision and did not recognize it as 
authoritative, he still refused to follow the regulations 
which he admitted had not been amended. His final 
defense was that the corporation should have separated 
the unrealized profit from the earned surplus and let 
it show up on the books as a reserve. In other 
words, he prescribed another basis of bookkeeping 
as a pre-requisite to the right to the benefit of the 
installment provisions, which he designated as the 
installment method of keeping books. This after the 
Supreme Court’s decision in the Anderson case cited 
~ and after the passage of the Revenue Act of 


It is not believed that the burden of keeping books 
correctly falls any heavier upon one electing to re- 
port on the installment basis than on others. The 
method of accounting regularly employed by the 
taxpayer in general determines his basis of reporting 
income as we have seen, but the method goes no 
further. Seldom does the book income agree with 
the net income for tax purposes, and, furthermore, it 
is true that inadequate books or books improperly 
kept cannot operate to change the result in taxable 
income or to deprive a taxpayer of his rights under 
the law. Beyond furnishing the general basis of 
reporting income, books are only the means to the 
end, and not the end itself. 


It may not be amiss in this connection to refer to 
the analogy between installment sales and long term 
contracts. It has been argued that the income from 
a long term contract should be spread over its term, 
or be returned for taxation in the ratio of the ex- 
penditures or costs upon such contracts each year. 
This position is taken on the theory that gross in- 
come includes gains and profits from such transac- 
tions and that there can be no gain until the costs 
or expenses are deducted from the proceeds. The 
analogy to installment sales is more apparent in the 
common paving contracts where the contractor 
usually agrees in the same contract to construct and 
to maintain for a period of years—all for a total con- 


(Continued on page 323) 
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Invested Capital: Inclusion of 
Development Account 


By Basti N. Bass* 


INCE the development account falls under the 
S broad classification of intangible property, it 

seems pertinent to first examine the account 
and see where it differs materially, if at all, from 
the other principle intangibles which taxpayers have 
sought, often unsuccessfully, to include in invested 
capital under the Revenue Acts of 1917, 1918 and 
1921. 

One difference which seems 
important is that patents and 
goodwill, the other principal in- 
tangibles, are very frequently ac- 
quired for stock or shares in a 
new corporation, while the de- 
velopment account more often 
represents actual cash outlay hy 
the corporation after commenc- 
ing business. In cases where 
patents alone were acquired for 
stock, usually from the inventor, 
taxpayers have rarely been able 
to establish any substantial value 
for the patents or for the stock 
with which they were acquired; 
and, of course, the cost in money 
or money’s worth in such cases 
was not very great. The tax- 
payer’s case is more meritorious 
where both patents and goodwill 
were acquired only if it can be 
shown that the predecessor in 
title was in receipt of earnings 
attributable to such ownership.! In short the value of 
patents and goodwill when purchased for stock or 
shares is often a nebulous element and their actual cost 
in money or money’s worth has been just as difficult 
to determine. 


Another important difference is that patents expire 
with certainty at the end of seventeen years, except 
where the time is extended by improvements. After 
expiration an enterprise built on patents must depend 
chiefly upon the goodwill built up during the period 
of monopoly for its continued existence. In many in- 
stances goodwill is pretty largely created by advertising 
and often loses its value over night unless the adver- 
tising machine is continually fed with liberal quantities 
of cash. So the difference, broadly stated, is that there 
is nothing extraordinarily permanent about the value 
of patents and goodwill, while a development account, 
particularly in a manufacturing undertaking, built up 
of cash expenditures in developing a new product, ex- 
perimenting with new materials, secret processes, new 
tools and machinery and the like—in addition to hav- 


*Of the New York Bar. 


*For a very excellent discussion of valuing patents and good will 
see ‘Valuation of Intangible Property Before Board of Tax Appeals,” 
by James L. Dohr, Journal of Accountancy, February, 1926. 





313 


ing a concrete origin in actual cash expenditure—may 
be said to possess a permanent value so long as the 
business continues. That is, many secret processes are 
not patented as manufacturers would rather take the 
chance of having them discovered than to-have them 
become common property upon the expiration of pat- 
ents which they might obtain. Or take a new commodity 
brought out of some waste by- 
product: Once discovered the 
property residing in the discov- 
ery is likely to retain a permanent 
value. The same thing is true of 
certain kinds of new tools and 
machinery. Of course, it is freely 
granted that there is a point 
where patents, goodwill and de- 
velopment all merge into each 
other, or at least overlap; but the 
theory here advanced simply is 
that, by and large, once the main 
development period is over, the 
period of substantial expenditure 
is over, and the thing developed 
therefrom is more likely to retain 
a capital value in the business. 
As regards the valuation of 
patents and goodwill, a survey 
of the cases decided by the Board 
of Tax Appeals to date indicates 
pretty clearly that in a proper 


Basit N. Bass case, presented without doing 


violence to the law of evi- 
dence, it will give adequate relief from an adverse 
determination of the Commissioner.2 So far as the 
development account is concerned, the question seems 
not to have come squarely before the Board for de- 
cision until very recently in Appeal of Goodell-Pratt 
Co.* and Appeal of Gardner Publishing Co.t Both 
decisions were strongly in favor of the petitioners and 
it may be reasonably expected that the Board will fol- 
low the principles there enunciated in future cases. 
These cases will be discussed later under another head- 
ing. But the Commissioner has not announced his ac- 
quiescence or non-acquiescence in these decisions at 
the time of writing. 

II 
Department’s Rulings, Etc. 


Except in dealings with certain industries, in which 
it is elementary that it takes a year to reach production 
in a commercial sense, the Department has been re- 
luctant to allow the development account as a part 
of invested capital. While there is some justification for 
this attitude, because many cases have been urged that 
possessed no particular merit, on the whole it seems tc 
be unwarranted. 

2See Article y James L. Dohr, supra. 


*3 B. -T. A; 30. 
*3 B. T. A. —, Docket No. 5061. 
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Take first the familiar instances in which the De- 
partment has made specific provision by regulation for 
including the development account in invested capital. 
The following statement covers all the important in- 
dustries associated with land cultivation: 

Amounts expended in the development of farms, orchards 
and ranches prior to the time when the productive state is 
reached may be regarded as investment of capital.5 

Under this authority the Income Tax Unit has al- 
lowed such expenditures as part of the invested capital,® 
and in one case refused to allow them to be deducted 
as operating expenses where a prior election had been 
made to capitalize them.? The Board of Tax Appeals 
has decided a similar case, except that there had been 
no prior election, in the same manner ;*® but it should 
be noted in passing that the Board places no importance 
on the matter of election, taking the position that an 
expenditure is either an ordinary and necessary operat- 
ing expense or a capital expenditure; that an election 
cannot change its character; and that cases should be 
decided according to the facts, allowing the taxpayer 
to amend its returns if the expenditures were charged 
on its books to the wrong account. 


Another familiar instance of special regulatory provi- 
sion is that of oil and gas wells. 


Such incidental expenses as are paid for wages, fuel, 
repairs, hauling, etc., in connection with the exploration of 
the property, drilling of wells, building of pipe lines, and 
development of the property may at the option of the tax- 
payer be deducted as an operating expense or charged to 
the capital account returnable through depletion.1® 

All expenditures for development, rent and royalty in excess 
of net receipts from minerals sold shall be charged to capital 
account recoverable through depletion, while the mine is in 
the development stage. * * * Thereafter the cost of major 
items of plant and equipment shall be capitalized, but the 
cost of minor items of equipment and plant, necessary to 
maintain the normal output, and the cost of replacement 
may be charged to current expense of operation.1! 


While not covered by regulations, the Department has 
accorded much the same treatment to newspapers and 
publishers in the matter of capitalizing the cost of mail- 
ing and subscription lists.” 


Where the earnings of a corporation were spent in 
developing a secret chemical process but it claimed that 
it should be assessed under Section 209 of the 1917 Act, 
as a corporation having no more than a nominal capital, 
it has been held that the sums expended should be in- 
cluded in its invested capital and that it should be 
assessed under Section 207 of the Act.1* Although the 
decision was not in line with the Department’s usual 
attitude toward development accounts of manufacturing 
concerns, the Court’s decision was issued as a Treasury 
Decision,!* presumably to be invoked to defeat taxpay- 
ers claiming classification under the “nominal capital” 
section but not to increase invested capital in the ordi- 
nary case. 

5Regulations 45, Art. 110. The same phraseology appears in Regula- 
tions 62, Art. 110. 

‘I. T. 1610, II-1 C. B., 85. 

tI, T. 1952, 111-1 C. B. 139. 

*Appeal of J. H. Sanford, 2 B. T. A. 181. 

*Appeal of Gilliam Manufacturing Co. 1 B. T. A. 967, 970; Appeal 
of Goodell-Pratt Co., supra. i 

1°Regulations 45, Art. 223. Same language in Regulations 62, Art. 223. 

11Regulations 62, Art. 222. Regulations 45, Art. 222; the same in 
substance. 

“Wi2A. R. M, 141, 5 C. B. 296._See also A, R. M. 134. 5 C._B. 279. 


'8Lincoln Chemical Co., 272 Fed. 142, affirmed 289 Fed. 458. 
14T. D. 3458, 11-1 C. B. 194. 
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There are a lot of other rulings concerned with the 
development account in cases where it was inextricably 
bound up with the valuation of patents and goodwill. 
While there is a lot of confusion and apparent incon- 
sistency in these rulings, the situation has been clarified 
by the Board of Tax Appeals,’® so it would be pointless 
to discuss them here. The same applies to various mis- 
cellaneous rulings. The main object in making this 
general survey was to clear the ground for an inquiry 
into the reason and logic of the Department in recogniz- 
ing the necessity for granting certain industries a special 
place in the sun, while denying the same privilege to 
another very large group of taxpayers, who for all prac- 
tical purposes, occupy exactly the same position. This 
is the manufacturing group, and, in particular those that 
have entered new and untried fields. 


III 
Case for the Manufacturer 


Anyone with even a superficial knowledge of the 
industrial history of this country during the last twenty 
or thirty years knows that in that period new commodi- 
ties in endless number found their way into the flow of 
commerce. That the story back of much of this 
achievement is one of constant experiment and 
struggle and expenditure of paid-in capital over a 
period of years, without any commensurate return 
in the way of earnings, is not seriously questioned 
by anyone who has considered the matter. For the 
development period to obtain for as long as ten years 
was not unusual—in fact, industrial history is replete 
with such cases. It is true that frequently these tyros 
were in receipt of some income from sales of their prod- 
uct ; but sales were not made on a commercial scale, and 
when made were chiefly for the purpose of obtaining 
the reactions and criticisms of dealers or users to what 
was often tacitly conceded to be an experimental prod- 
uct. So the contentions here advocated are: 


(1) That in dealing with the development account, to 
distinguish this class of manufacturers from those who 
attempt to bring something out of the soil, or from 
those who endeavor to discover its useful minerals, is to 
insist upon a distinction where no difference exists; and 

(2) That in addition to allowing the cost of develop- 
ing some specific secret process, tool, patent or the like, 
as an element of the invested capital for this class of 
manufacturers, it is only fair and reasonable to include 
so-called “operating deficits.” 

The latter contention is not original nor is it foreign 
to the regulations. The Department in fact recognized 
the principle so far as mines are concerned, at least, in 
Regulations 45, Article 223, where it is stated that “all 
expenditures for development, rent and royalty in excess 
of net receipts from minerals sold‘® shall be charged to 
capital account * * *.” Of course this “excess” is only 
another label for what the Department has insisted upon 
calling an “operating deficit” where a manufacturing 
company was concerned. When either of them made 
sales they were to some extent accomplishing the ulkti- 
mate purpose with which the enterprise was initiated. 


15Note 1, supra. 
1®Ttalics are the writer’s. 
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To that extent they were both “operating” and “carry- 
ing on business.” 


So, for instance, in the case of orchards it is conceiv- 
able that a farmer might grow and sell a few bushels of 
apples now and then before reaching the “productive 
state.” Suppose a manufacturer is trying to produce 
rugs from American grown flax and sells a few each 
year while the product is being brought to a state of 
perfection. Would there be any more reason for hold- 
ing that it was a going concern and was incurring “oper- 
ating deficits?” Or wherein lies the difference in the 
situation of the rugmaker, who makes occasional sales 
while uncovering his product, and in that of the driller 
for oil and gas who is allowed to capitalize expenses for 
wages, fuel, repairs, hauling, drilling, building pipe 
lines, etc., while exploring and developing the property. 


It is patent that without the special regulatory dis- 
pensation in favor of those industries with which the 
manufacturer who had to pass through a long period of 
development has been compared, the tax burden under 
the war and excess profits tax provisions would have 
been inordinate and harsh. But it is submitted that the 
burden on the manufacturer in not being allowed to 
capitalize his “operating deficits” during purely develop- 
ment periods has been no less so. Many of these cases 
are still pending, and there is some reason for believing 
that the Department may heed the hints contained in a 
couple of recent decisions by the Board of Tax Appeals 
and clarify its position accordingly, or, if not, that the 
Board will grant the needed relief on appeal. 


IV 
Recent Decisions of the Board 


Since it is a matter of common knowledge that prior 
to the enactment of the Revenue Act of 1917 books of 
account were not always kept on a scientific basis, it 
often happened that expenditures were not segregated 
to their proper accounts. The Commissioner took cog- 
nizance of this fact and made provisions, with certain 
limitations, for making additions to surplus in cases 
where it was understated for the reason that capital 
expenditures had been treated as deductions, excessive 
depreciation taken, etc.17 The limitation on intangibles 
prohibited restoration to surplus of “experimental 
expenses, patent litigation, development of goodwill 
through advertising or otherwise, etc.,”’ where they had 
been previously deducted, for the alleged reason that as 
a matter of good accounting their deduction was more 
or less optional and by deducting them the taxpayer had 
“exercised a binding option.’”28 This article clearly 
went beyond the Commissioner’s interpretative and 
administrative functions. It was a plain case of admin- 
istrative legislation under which many taxpayers have 
been prevailed upon to surrender substantial sums in 
taxes. But finally this “binding option” bugaboo has 
been effectively laid. In the Appeal of Goodell-Pratt 
Co.,'® in a well considered opinion by Chairman Korner, 
it was held that the taxpayer could not exercise a bind- 
ing option ; that capital expenditures cannot be changed 


17TRegulations 45, Arts. 840-844 and corresponding articles of Regula- 
tions 62. 


18Regulations 45, Article 841. 
1®Note 3, supra. See also cases cited therein, p. 33. 
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into operating expenses by so labelling them, and vice 
versa; that “Taxpayer is entitled to restore to its sur- 
plus account and include in its invested capital the sum 
of $280,513.26 representing expenditures (for develop- 
ing patents, secret processes, new tools, foreign markets, 
compiling information, establishing agencies, etc.) pre- 
viously charged as current expenses on its books.” That 
the Board will be sustained if the case is appealed there 
can be little doubt. 


In the case discussed the Commissioner admitted that 
the expenditures were of a capital nature, which is more 
than he has done in many similar cases where the facts 
were as strongly in favor of the taxpayer. So there is 
every prospect that in the future a broader interpreta- 
tion will be given to what constitutes capital expendi- 
tures, as the expenditures noted above cover a very 
broad field. Of course, in the matter of proof the Board 
is far more exacting than the Department. 


The contention that the so-called “operating deficits” 
of taxpayers remaining for years in a state of develop- 
ment should be allowed as an element of invested capi- 
tal, has not been squarely decided by the Board. How- 
ever, the opinion in a recent case, Appeal of Gardner 
Publishing Co.,”° is rather interesting in that connection. 
The official syllabus is : 


Value of News Publication. The original cost, plus that 
part of expense of building up and developing a news publi- 
cation circulation structure capitalized, held upon the evi- 
dence to be the measure of the value of the investment 
when paid in to a corporation in exchange for stock. 


The taxpayer maintained that the par value of the 
stock issued for the publication ($50,000) should be the 
measure of invested capital and the Commissioner dis- 
allowed any value whatsoever. The Board allowed 
$32,933.45 as that was the amount capitalized on the 
predecessor’s books. It had also incurred a deficit of 
some $4,000 and the taxpayer maintained, apparently in 
the alternative, that as the amount was a part of the 
cost it should be added to the amount capitalized and the 
total taken as the measure of value. The Board 
rejected the contention as untenable for the stated rea- 
son that there is nothing permanent about the value of 
a circulation structure for it must lie supported by 


advertising to take the place of subscribers who’ drop 
out. 


But suppose a would-be manufacturing concern that 
took ten years to bring its commodity to a developed 
state. Suppose further that it made a few sales of its 
experimental product during the development period 
but at the end of each year credited the excess of ordi- 
nary expenditures over these scattered receipts to devel- 
opment account. Query: Should not a development 
account built up in this manner be included as a part of 
invested capital? There is reason for anticipating that 
the Board would resolve the question in the affirmative. 
There is no doubt in the mind of the writer that it 
should be so resolved. It certainly should be unless the 
Department is to be allowed to continue to provide for 
certain industries that require years for development 
and to discriminate against manufacturers who fre- 
quently require a still longer time to uncover their 
product. 


20B. T. A. —, Docket No. 5061. 
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T HE recent decision in the Appeal of W. H. Morefield 
and Wife has given occasion for renewed discussion 
of the jurisdictional limits placed by the Revenue Act of 


1926 on the Board of Tax Appeals. In interpretation of 
Sections 273 and 274 of the Act, the Board held that it is 
without jurisdiction to redetermine an overassessment for 
any year in which no deficiency is asserted. _Following 
citations to the statute governing the jurisdiction of the 
Board, the opinion (Lansdon) says: 

“From these excerpts from the statute that clothes the 
Board with all the jurisdiction that it may exercise, we 
conclude that it was the plain intent of Congress to restrict 
our authority to the redetermination of deficiencies asserted 
by the Commissioner. We may consider facts relating to 
tax liability of years for which no deficiency is asserted 
only as such facts affect tax liability for the year for which 
a deficiency has been found. In order that there may be 
no further controversy as to our authority in the matter of 
tax liability for years in which no deficiency is asserted, 
Congress has declared, in express terms, that we have no 
jurisdiction to determine whether the tax for any year in 
which no deficiency has been asserted has been either over- 
paid or underpaid. We are of the opinion that this pro- 
vision also denies us any authority either to increase or 
decrease an oOverassessment for any year in which no 
deficiency has been found. * * *.” 


Expressions of concern by those hoping for further tax 
reduction in the near future are voiced over the seeming 
paradox that though President Coolidge’s administration 
has pursued a rigid economy policy, there was an increase 
of $273,000,000 in the cost of government last year over that 
in the preceding year. Those who count. on tax reduction 
from decreases in cost of government are probably doomed 
to disappointment, for as the nation grows in population 
government activities are practically certain to increase, and 
to be accompanied by corresponding increases in expendi- 
tures. 

The increases in current expenditures last year are attri 
buted primarily to the following appropriations: 

Nearly $100,000,000 additional for soldiers’ bonuses. 

Highway construction bills amounting to $26,000,000. 

Public building, $14,000,000. 

Prohibition enforcement, $13,000,000 additional. 

Rivers and harbors developments, $10,000,000 extra. 

The Arlington Bridge at Washington, D. C., $2,500,000. 

New housing at military posts, $2,225,000. 

The Philadelphia Sesquicentennial appropriation oi 
$2,000,000. 

Increase in judgments against government in the Court 
of Claims, $9,000,000. 

Increased pensions for Civil and Spanish War Veterans, 
$5,000,000. 

Refunds of cigar and auto taxes, $5,000,000. 

An additional $30,000,000 placed in the sinking fund. 


How the revenues during this and the next fiscal year 
will compare with expenditures continues to be a favorite 
subject of discussion by empirical actuaries. There is a 
tendency to discount the estimates of the Treasury as a 
result of the wide margin between surplus estimates during 
the past two years and the actual results, but the income 


trend now seems to favor the conservative estimates of the 
Treasury Department. 
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In consideration of September 15 financing, Acting Secre- 
tary of the Treasury Winston pointed out that since the 
beginning of summer there had been a noticeable falling 
off in receipts from miscellaneous taxes. For example, as 
stated by Mr. Winston, during the first eleven days of- this 
month receipts from this source amounted to about $21,000,- 
000 as compared with some $50,000,000 during the corres- 
ponding days of August, 1925. Some falling off in income 
tax payments has also been noted, and the Treasury is feel- 
ing the loss resulting from the repeal of the capital stock 
tax, but the latter loss is expected to be made up in the 
increased assessment on corporation earnings. 


The Treasury has made no estimate of expected receipts 
from the Sept. 15 income tax collections. Both the March 
and the June receipts were considerably higher than expec- 
tations, but with present indications, a lower total for the 
September payment is regarded as likely. 


During the fiscal years 1920-1926 the public debt was 
reduced 5,842 million dollars, of which 2,739 million dollars 
was accomplished by retirements chargeable against ordi- 
nary receipts and 2,056 millions by means of application of 
surpluses. Retirements in this period chargeable against 
ordinary receipts were accomplished by funds from sources 
as follows: Sinking fund, $1,740,552.000; purchases from 
foreign repayments, $286,875,000; received under foreign 
debt settlements, $503,686,000; received from estate taxes, 
$66,088,000; purchases from franchise tax receipts, $139,- 
792,000; forfeitures, gifts, etc., $1,494,000. 


It appears that the decision of the U. S. District Court 
In re Scheinman, Bankrupt, disallowing a claim for additional 
taxes, determined by taking a certain percentage of the 
taxpayer’s gross sales as net profit, has been the subject of 
widespread press comment, but the decision is much less 
sweeping than is intimated in the commentaries that have 
come to our attention. 

The situation in this case, as stated in the opinion of the 
Court, was that the revenue agent was given access to all 
of the records of the bankrupt and remained about one and 
one-half days when he left. He stated before leaving that, 
since there was such a volume of books, he was going to 
base his assessment on the amount of sales as shown by 
the sales records. What information he could have obtained 
from the books had he attempted an exact audit was not 
revealed at the hearing. The assessment was made by mul- 
tiplying the gross sales for each of the years under con- 
sideration by the average percentage which the Statistical 
Bureau of the Internal Revenue has found was the average 
net profits for each year of those engaged in the same busi- 
ness as the bankrupt. 

The Court took cognizance of the decision of the Board 
of Tax Appeals in the Appeal of David Welch, 2 B. T. A. 64, 
upholding this method of computing income, and issue was 
not taken with the propriety of the Board’s decision in view 
of the evidence in that case that there had been “withhold- 
ing of books, intentional misleading entries in the books, 
and a failure to include the closing inventory upon audit, 
which were not explained in the appeal.” 

In the bankruptcy case, however, there were no extraor- 
dinary circumstances, as viewed by the court, which war- 
ranted disregard of the facts as reflected by the financial 
records and use of a theoretical formula. 

“The so-called regulations of the Commissioner providing 
for the average percentage method are not regulations in 
the sense which the term is ordinarily applied,” says the 
opinion, “They are not regulations adopted with the ap- 
proval of the Secretary and published as such for the in- 
formation of the public. They are more in the nature of 
instructions to the officers of the revenue for their guidance 
in determining or attempting to determine taxable income 
where the amount cannot be determined from the books and 
records of the taxpayer or by other evidence.” (Italics ours). 


Washington information at this writing was that the long- 
awaited regulations in interpretation of the income tax pro- 


visions of the Revenue Act of 1926 would be released on or 
about September 15. 
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Important Changes Made in Regulations 
Governing Installment Sales 


HE Treasury Department regulations govern- 

ing installment sales under the Revenue Act of 
1926, applicable also under the prior laws as far 
back as the Act of 1916, are, on the whole, more 
favorable to taxpayers than the prior rulings of the 
Department. 

The regulations were made public on August 27 
by the issue of Treasury Decision 3921, hereinafter 
reproduced in full. Of particular interest are the 
following points: The possibility of change to the 
instaMment method of reporting income even 
though books have not been kept on that basis; 
the method for determining whether income from 
a sale of mortgaged real estate may be reported on 
the installment basis; the method of treating com- 
missions and other expenses in connection with the 
sale of real estate; the provisions with respect to 
optional use of the installment method of reporting 
income; and the changes in method of accounting 
for income upon repossessed property which has 
been sold on a deferred payment plan, but not on an 
installment plan. 

The text of the new regulations, after quoting 
Sections 212 (d), 232 and 1208 of the Revenue Act 
of 1926 pertaining to sales of personal and real 
estate property, is as follows: 


Sale of Personal Property on Installment Plan 


Dealers in personal property ordinarily sell either for 
cash or on the personal credit of the purchaser or on the 
installment plan. Dealers who sell on the installment plan 
usually adopt one of four ways of protecting themselves in 
case of default: (a) By an agreement that title is to remain 
in the vendor until the purchaser has completely performed 
his part of the transaction; (b) By a form of contract in 
which title is conveyed to the purchaser immediately, but 
subject to a lien for’ the unpaid portion of the purchase 
price; (c) By a present transfer of title to the purchaser, 
who at the same time executes a reconveyance in the form 
of a chattel mortgage to the vendor; or (d) By conveyance 
to a trustee pending performance of the contract and sub- 
ject to its provisions. 

The general purpose and effect being the same in all of 
these cases, the same rule is uniformly applicable. . The rule 
prescribed is that a person who regularly sells or otherwise 
disposes of personal property on the installment plan, 
whether or not title remains in the vendor until the prop- 
erty is fully paid for, may return as income therefrom in 
any taxable year that proportion of the installment pay- 
ments actually received in that year which the total or gross 
profit (that is, sales less cost of goods sold) realized or to 
be realized when the property is paid for, bears to the total 
contract price. Thus the income of a dealer in personal 
property on the installment plan may be ascertained by 
taking as income that proportion of the total payments re- 
ceived in the taxable year from installment sales (such 
payments being allocated to the year against the sales of 
which they apply), which the total or gross profit realized 
or to be realized on the total installment sales made during 
each year bears to the total contract price of all such sales 
made during that respective year. No payments received in 
the taxable year shall be excluded in computing the amount 
of income to be returned on the ground that they were re- 
ceived under a sale the total profit from which was returned 
as income during a taxable year or years prior to the change 
by the taxpayer to the installment basis of returning. in- 
come. Deductible items are not to be allocated to the years 
in which the profits from the sales of a particular year are 
to be returned as income, but must be deducted for the tax- 
able year in which the items are paid or incurred or paid or 


accrued, as provided by Section 200 (d) of the Revenue Act 
of 1926. 
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In the case of a casual sale or other casual disposition of 
personal property for a price exceeding $1,000, income may 
be returned on the installment basis provided the payments 
received in cash or property other than evidences of in- 
debtedness of the purchaser during the taxable year in which 
the saie or other disposition is made do not exceed one- 
fourth of the purchase price. 

If for any reason the purchaser defaults in any of his 
payments, and the vendor returning income. on the install- 
ment basis repossesses the property, the entire amount re- 
ceived on installment payments and retained by the vendor, 
less the profits previously returned as income, will be in- 
come of the vendor for the year in which the property is 
repossessed, and the property repossessed must be included 
in the inventory of the vendor at its original cost, less 
prover allowance for damage and use, if any. 

If the vendor chooses as a matter of consistent practice 
to return the income from installment sales on the straight 
accrual or cash receipts and disbursements basis, such a 
course is permissible. 

The foregoing provisions shall be retroactively applied in 
computing income from the sale of personal property under 
the Revenue Acts of 1916, 1917, 1918, 1921, and 1924, or any 
such acts as amended. Any dealer in personal property on 
the installment plan whose books of account contain ade- 
quate information and were kept so that income can be 
accurately computed on the installment basis may file 
amended returns accordingly, and the excess of the amount 
of any tax previously paid over the tax as computed on the 
installment basis as herein provided shall, subject to the 
statutory ‘period of limitations properly applicable thereto, 
be credited or refunded. 


Sale of Real Property in Lots 


Where a tract of land is purchased with a view to divid- 
ing it into lots or parcels of ground to be sold as such, the 
cost or other basis shall be equitably apportioned to the 
several lots or parcels and made a matter of record on the 
books of the taxpayer, to the end that any gain derived 
from the sale of any such lots or parcels which constitutes 
taxable income may be returned as income for the year in 
which the sale is made. This rule contemplates that there 
will be a measure of gain or loss on every lot or parcel sold, 
and not that the capital in the entire tract shall be extin- 
guished before any taxable income shall be returned. The 
sale of each lot or parcel will be treated as a separate trans- 
action, and gain or loss computed accordingly. 


Sale of*Real Property Involving Deferred Payments 


Under Section 212 (d) of the Revenue Act of 1926 de- 
ferred-payment sales of real property fall into two classes 
ae considered with respect to the terms of sale, as fol- 
Ows: 

(1) Sales of property on the installment plan, that is, 
sales in which the payments received in cash or property 
other than evidences of indebtedness of the purchaser dur- 
ing the taxable year in which the sale is made do not ex- 
ceed one-fourth of the purchase price. 

(2) Deferred-payment sales not on the installment. plan, 
that is, sales in which the payments received in cash or 
property other than evidences of indebtedness of the pur- 
chaser during the taxable year in which the sale is made 
exceed one-fourth of the purchase price. 

Sales falling within class (1) and class (2) alike include 
(a) agreements of purchase and sale which contemplate 
that a conveyance is not to be made at the outset, but only 
after all or a substantial portion of the purchase price has 
been paid, and (b) sales where there is an immediate trans- 
fer of title, the vendor being protected by a mortgage or 
other lien as to deferred payments. 

In the sale of mortgaged property the amount of the 
mortgage, whether the property is merely taken subject to 
the mortgage or whether the mortgage is assumed by the 
purchaser, shall not be considered as a part of the “initial 
payments” or of the “total contract price,” but shall be 
included as part of the “purchase price,” as those terms are 
used in Section 212 (d) of the Revenue Act of 1926 and in 
this Treasury Decision. Commissions and other selling ex- 
penses paid or incurred by the vendor are not to be de- 
ducted or taken into account in determining the amount of 
the “initial payments,” the “total contract price,” or the 
“purchase price.” 
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Sale of Real Property on Installment Plan 

In transactions included in the first class of deferred- 
payment sales the vendor may return as income from such 
transactions in any taxable year that proportion of the in- 
stallment payments actually received in that year which 
the total profit realized or to be realized when the property 
is paid for bears to the total contract price. 

If for any reason the purchaser defaults in any of his 
payments, and the vendor returning income on the install- 
ment basis repossesses the property, the entire amount 
received on installment payments and retained by the ven- 
dor, less the sum of the profits previously returned as 
income and an amount representing proper adjustment for 
exhaustion, wear and tear, obsolescence, amortization, and 
depletion of the property while in the hands of the pur- 
chaser, will be income of the vendor for the year in which 
the property is repossessed, and the basis of the property 
in the hands of the vendor will be the original basis at the 
‘time of the installment sale. 

If the vendor chooses as a matter of consistent practice 
to return the income from installment sales on the straight 
accrual or cash receipts and disbursements basis, such a 
course is permissible, and the sales will be treated as 
deferred-payment sales not on the installment plan. 


Deferred-Payment Sales of Real Property Not On Install- 
ment Plan 


In the second class of deferred-payment sales the obliga- 
tions of the purchaser received by the vendor are to be 
considered as the equivalent of cash to the amount of their 
fair market value in ascertaining the profit or loss from 
the transaction. 

If the vendor had retained title‘to the property and the 
purchaser defaults in any of his payments, and the vendor 
repossesses the same by agreement or process of law, the 
difference between (1) the entire amount of the payments 
actually received on the contract and retained by the vendor 
and (2) the sum of the profits previously returned as income 
in connection therewith and an amount representing proper 
adjustment for exhaustion, wear and tear, obsolescence, 
amortization and depletion of the property while in the 
hands of the purchaser, will constitute gain or loss, as the 
case may be, to the vendor for the year in which the prop- 
erty is repossessed, and the basis of the property in the 
hands of the vendor will be the original basis at the time 
of the sale. If the vendor had previously transferred title 
to the purchaser, and the purchaser defaults in any of his 
payments and the vendor reacquires the property, such 
repossession shall be regarded as a transfer by the vendor, 
in exchange for the property, of so much of the face value 
of the purchaser’s obligations as are applied by the vendor 
to the purchase or bid price of the property. Such an 
exchange will be regarded as having resulted in the realiza- 
tion by the vendor of gain or loss, as the case may be, for 
the year of repossession, measured by the. difference be- 
tween the fair market value of the property and the face 
value of those obligations of the purchaser which were 
applied by the vendor to the purchaser or bid price of the 
property to the extent that the fair market value thereof 
was previously recognized in computing income. The fair 
market value of the property shall be presumed to be the 
amount for which it is bid in by the vendor in the absence 
of clear and convincing proof to the contrary. If the prop- 
erty so acquired is subsequently sold, the basis for deter- 
mining gain or loss is the fair market value of the property 
at the date of acquisition. 

If the obligations received by the vendor have no fair 
market value, the payments in cash or other property hav- 
ing a fair market value shall be applied against and reduce 
the basis of the property sold, and, if in excess of such basis, 
shall be taxable to the extent of the excess. Gain or loss 
is realized when the obligations are disposed of or satisfied, 
the amount being the difference between the reduced basis 
as provided above and the amount ealized therefor. 


Retroactive Application 
The provisions of this Treasury Decision shall be re- 
troactively applied in computing income under the Revenue 
Acts of 1916, 1917, 1918, 1921, and 1924, or any of such 


acts as amended, in accordance with section 1208 of the 
Revenue Act of 1926. 


All rulings inconsistent herewith are hereby revoked. 





September, 1926 
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Every business man who wants a real working 
knowledge of accounting will find this readable 
new book gives him this knowledge briefly, clearly 
—within a single volume. Throughout, the au- 
thors keep to the front the average business en- 
terprise as the accounting unit and show exactly 
how to handle each business transaction from 
start to finish according to best standards of 
accounting. 

































Fully Explains Effective 
Business Records 


Right at the start, the authors take up the basic 
bookkeeping and accounting principles, debit 
and credit, expense and income, double entry 
work, trial balance, and six-column statement. 
Step by step, they fully explain controlling ac- 
counts, the columnar journal, cash, sales, pur- 
chase, and voucher records, nominal accounts 
and the expense ledger. Special attention is paid 
to prevention and detection of errors; adjustments 
entries for inventories, deferred charges and in- 
come, accrued assets and liabilities, depreciation, 
and bad debts. Emphasis is laid on financial 
statements of individual and partnership con- 
cerns; their form; adjustment of records en- 
tailed. Closing entries are clearly described and 
explained. 


Each Step Illustrated and Applied 


Moreover, the principles previously set forth are applied 
to a specific business, various types of organization, and 
to the organization, reorganization, and sale of a busi- 
ness. Net worth and reserve accounts, valuation of cur- 
rent and capital assets, the analysis of financial state- 
ments are made clear. 

With full explanations of new and doubtful points as they 
appear, this new book is complete within itself. A trad- 
ing and manufacturing business, a partnership, and a 
corporation are introduced as steps in the development of 
a business. 489 pages. Profusely illustrated. 


Sent on Approval 


An examination will quickly prove the value of this book 
to you. Send no money now. Simply mail the handy 
coupon below—now! 
eseeamenmneame=s=a= =E XAMINE FRE Ecce com coe o@ =. 
A. W. SHAW COMPANY 
Cass, Huron and Erie Streets, Chicago 
Please send me, on approval, Eric L. Kohler and Paul 
L. Morrison’s new book, “Principles of Accounting,” 
flexible binding, gold stamped. Within five days after 


its receipt I’ll send you $6, plus few cents for mailing 
charge, or return the book. ; 
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Users Say— 


“T mailed you under sep- 
arate cover a few days 
ago a photograph of part 
of our vault system, show- 
ing the use of your folding 
boxves. This system has been 
very satisfactory to _ this 
department.”—State Audi- 
tor of Minnesota, St. Paul 
(Oct. 6, 1925). 

“We have been users of the 
LIBERTY Boz for several 
years and are so well 
pleased with it that it has 
now become standard equip- 
ment in our department.”— 
Tri-State Telephone & Tel- 
egraph Co., St. Paul, Minn, 
(April 6, 1926). 
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Storage Files 


“We have wite a number 
of your bores in use and 
find them to be very satis- 
factory. Will probably be 
placing an order for more 
within the next few 
months.”’—Chicago, Indian- 
apolis & Louisville Railway 
(April 22, 1926). 


“We wish to thank you for 
the prompt attention given 
our order and to assure 
you that we are very well 
pleased with the bozres.”— 
Mountain States Life In- 
surance Company, Denver 
(Feb. 12, 1926). 
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A New and Better Way to File 


Your a Papers and Records 
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Giiies cana — - Mine Connuiine 


OW does your storage vault look, com- 
WH pared to this vault of the Burley To- 

bacco Growers Co-operative Associa- 
tion? And what does it now cost you tostore 
your old letters, checks, vouchers, legal pa- 
pers and the like—records that you must 
keep for a time or permanently for refer- 
ence? 

These are questions well worth your consid- 
eration. For, first, you want to be sure that 
no valuable papers or records will be lost; 
second, you want your storage files to be kept 
in order and convenient for reference; third, 
you want this class of filing to be handled at 
the lowest, reasonable cost. 


Hundreds of Leading Firms Use 
LIBERTY Collapsible Storage Files 


It is because of these three reasons that hun- 
dreds of leading manufacturing and commer- 


cial organizations as well as city, county, and 
state offices use LIBERTY Collapsible Filing 
Boxes for their storage filing. 

Many of these firms before placing their first 
orders make special investigations as to the 
best ways to handle storage filing, they de- 
cided on LIBERTY Boxes because they are 
made of the highest quality corrugated fibre 
board, strongly reinforced with adhesive tape; 
because they are dust-proof, spill-proof, and 
they last a life time. 


You are Invited to Send for a 
FREE Sample Box 


To all manufacturing and commercial organizations 
and other firms having a storage filing problem, we 
will send a FREE sample LIBERTY Box, We want 
you to examine these boxes in your own office, where 
you can decide. Read the letters of testimonials re- 
produced on the margin of this page. Then check 
the box you want to examine—and sign and mail the 
coupon. 


BANKERS BOX CO., INC. 


RAND McNALLY BUILDING, CHICAGO, ILL. 
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Letter ...... Size No. 11—12x103x24 
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Miscellaneous 
Miscellaneous 
Miscellaneous 


Cap or Legal.. 
Invoice or Bill 


Ledger Sheets “ 
Time Cards.. 
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FREE Sample 


SS ae “  « 2— 9x 33x24 
neck, ...... < «  9— 9x 4x15 
Voucher..... “ “« —I— 9x 44x24 Please send me a sample LIB- 
Document.... “ ‘“ 15—43x10 x24 ERTY Box, without obliga- 
Private Wire. “ ‘“ 6—83x 53x24 tion. I prefer the size I have 
No. 11—For letters 3x5” Gailgte es @ © - - 17—5dix 84x24 checked. 
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Court Decisions 


Community Property, Estate Tax on.—Value of one-half 
interest in California commupity property which passed to 
the wife on the death of her husband, as well as value of 
other one-half interest of which husband died seized, in- 
cluded in gross estate for estate tax purposes—U. S. Dis- 
trict Court, E. D. of Michigan, S. D. in Frazer and Henning, 
Beneficiaries v. United States of America. 

Computation of Net Income.—A claim for additional 
taxes, determined by taking a certain percentage of tax- 
payer’s gross sales as net profits, was disallowed in the 
absence of extraordinary circumstances being shown to 
justify such method.—U. S. District Court, E. D. of Penn., 
In Re Max Sheinman, Bankrupft. 

Distributions by Corporations.—Distributions made by a 
corporation as used in Section 31 (b), Act of 1917, means 
“dividends paid,” making a dividend declared in 1916, pay- 
able and paid in 1917, income to a shareholder in 1917 
though he was on an accrual basis.—U. S. Circuit Court of 
Appeals, Sixth Circuit in Routsahn, Collector v. Mason. 

Income, Taxable-——Compensation for services paid in tax 
exempt Liberty bonds is taxable the same as if paid in 
cash. “In legal effect,” said the Court, “what was done 
was that the employer who had previously owned the bonds 
sold them for money, which was paid over to the employee 
who, thereupon, with the money bought the bonds which 
had thus been sold. * * * The bonds are by express 
provision of the Act of 1917 not a medium of exchange 
recognized by law.”—U. S. District Court, E. D. of Penn- 
sylvania, in Hitner v. Lederer, Former Collector. 

Interest on Refunds.—Interest mmy be allowed in a judg- 
ment against the United States only until the date of entry 
of such judgment, or of final entry in case an appeal from 
the judgment is taken.—District Court, E. D. of Michigan 
in Burrows, et al. v. Woodworth, Collector. 


Jury Trial.—It was not the intent of Congress to grant a 
jury trial in tax suits brought in the district courts against 
the United States under the amendment of the Act of 1921 
giving the district courts jurisdiction concurrent with the 
Court of Claims where the amount of the claim does not 
exceed one thousand dollars.—U. S. District Court, District 
of New Jersey in Intercontinental Rubber Co. v. Ferguson, 
Collector. 

Liens Against Refunds.—A power of attorney authoriz- 
ing a representative to prosecute all claims before the de- 
partment to conclusion and adjustment does not constitute a 
specific assignment of the claims to the representative to 
cover an agreed contingent percentage fee, so as to enable 
him to restrain, or to have set aside, an adjustment by the 
crediting of the overpayment against taxes due from the 
taxpayer.—Supreme Court of the District of Columbia in 
Day v. Gera Mills, a Corporation, et al. 


The plaintiff sought a decree entitling him to a lien for 
the payment of a 15 per cent contingent fee against an 
amount found by the Treasury Department to be payable 
to the Gera Mills as a refund of taxes for the year 1919. 


_ Significant Decisions of the Board of 
b Tax Appeals 


Community Property.—Under the Revenue Act of 1921, 
a wife in California was entitled to file a separate return 
and be taxed separately upon her separate earnings.—A ppeal 
of Estate of George W. Randall. 


Petitioners and their wives, resident of California, were 
not entitled, under the provisions of the Revenue Acts of 
1921 and 1926, to file separate returns for the calendar years 
involved upon the community property basis and be taxed 
upon each one-half of the income of the community.— 
Appeals of D. Cerruti, et al. 





Computation of Income.—Where under a contract a cor- 
poration is obliged to pay a salesman in addition to a fixed 
salary a percentage of profits over a period of years, it may 
on the accrual basis deduct such percentage of profits at the 
end of the first year notwithstanding subsequent losses 
reduce the amount ultimately paid under the contract.— 
Appeal of Black & Kohner Mercantile Company. 


September, 1926 


Findings of Fact.—The doctrine of res adjudicata did not, 
under the Revenue Act of 1924, operate to make a finding 
of fact in a former case, involving 1918 as to the value of 
patents, conclusive as to such fact in a case involving 1919. 





A finding of fact by the Board is entitled to the pre- 
sumption of correctness and, when introduced into a sub- 
sequent case, throws the burden of going forward to the 
opposing party.—Appeal of Union Metal Manufacturing 
Company. 


Gain or Loss, Computation of—Under the Revenue Act 
of 1918, the March 1, 1913, value of certain shares of stock 
should not be reduced by the amount of a tax free distribu- 
tion made thereon in 1917, in determining the gain derived 
from the sale thereof in 1919.—Appeal of Caroline S. McLean. 


“The Revenue Act of 1924 added the additional pro- 
vision, which has been carried into the Revenue Act of 
1926, that such tax-free distributions shall be applied against 
and reduce the basis of the stock for the purpose of deter- 
mining gain as well as loss,” says the opinion. “Section 
201 (b). This provision appears for the first time in the 
Revenue Act of 1924 and its absence in the prior acts, 
particularly in the Revenue Act of 1921, when a persistent 
effort was made to have it included therein, and the over- 
whelming vote by which it was defeated could have carried 
an express provision prohibiting such reduction had it been 
the opinion that the prior act required the reduction without 
any reference thereto, indicates to our minds that Congress 
did not intend that such a reduction should be made under 
those acts, otherwise the provision in the two most recent 
acts would have been unnecessary.” 


Interest Income.—Where the taxpayer, reporting income 
on the basis of cash receipts and disbursements enters into 
an agreement by the terms of which the actual payment 
to it of interest is deferred to the succeeding taxable year: 
Held, that the interest so paid is income to it in the year 
in which received.—A ppeal of First National Bank of Kulm. 


Invested Capital—Under section 326 (a) of the Revenue 
Act of 1918, interest-bearing demand promissory notes of 
solvent and responsible makers, actually and bona fide paid 
in for preferred stock of a Kansas corporation, constitute 
invested capital of such corporation at the time paid in to 
the extent of their actual cash value.—Appeal of Stamey- 
Mackey Construction Company. 


Where the Commissioner by his answer claims that in- 
vested capital should be reduced on account of taxes for 
the previous year in an amount greater. than that used in 
determining the deficiency, he must show that the amount 
of such taxes used in his determination of the deficiency 
was not computed in accordance with the Regulations. 
Section 1207 of the Revenue Act of 1926.—Appeal of First 
Bond & Mortgage Co. 


Joint Returns of Husband and Wife.—A return purport- 
ing to contain all of the gross income produced by or 
accruing to both husband and wife, although made itt the 
husband’s name only, is a joint return in accordance with 
the statute—Appeal of Mrs. D. Sydney Smith. 


_ Jurisdiction of Board—The Board is without jurisdic- 
tion to redetermine an overassessment for any year in 


which no deficiency is asserted —Appeal of W. H. Morefield 
& Wife. 





Under the provisions of the Revenue Act of 1926, where 
an appeal has been taken from the determination of a 
deficiency in gift tax, the Board has jurisdiction to hear the 
appeal and determine any overpayment, éven though the 
tax may have been paid after the appeal was taken. The 
same jurisdiction is extended by the Act to appeals taken 
under Section 308 (a) of the Revenue Act of 1924, prior to 
and undetermined at the date of the enactment of the Rev- 


enue Act of 1926.—Appeal of Magdalena W. De Sabichi v. 
Commissioner. 
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September, 1926 


Losses, Deductible—A loss due to the destruction of a 
pleasure automobile by collision is not such “other casualty” 
as is deductible from gross income under the Revenue Act 


of 1921, Section 214 (a) (6), as amended.—A ppeal of Charles 
N. Burch, 


Net Income, Computation of.—An individual conducted a 
business as a sole proprietor and took inventories and deter- 
mined profits as of June 30, and December 31 of each year. 
On May 13, 1918, the business was incorporated and taken 
over by the corporation as of January 1, 1918. The Com- 
missioner determined the profits of the individual from his 
individual business for the year 1918 by taking such pro- 
portion of the profits of the business for the entire calendar 
year 1918 as the number of days from January 1 to May 13 
is to 365. Held, that, in the absence of evidence showing 
the true profits of the business from January 1, to May 13, 
1918, the action of the Commissioner in making his alloca- 


tion of profits should not be disturbed.—A ppeal of Peter W. 
Rouss. 


Statute of Limitations—The statute of limitations con- 
tained in Section 277 (a) (2) of the Revenue Act of 1924 
and Section 277 (a) (3) of the Revenue Act of 1926, in 
respect to income-tax returns for the calendar year 1918, 
began to run on the day following the filing of the original 
return, and its running can not in any way be affected or 
suspended by the later making of an amended return.— 
Appeal of Mrs. D. Sydney Smith. 


Attitude of the Board of Tax Appeals In 
Special Assessment Cases 
(Continued from page 309) 


success of the company depended, created an abnor- 
mal condition. 


The officers of the corporation owned practically 
all of its capital stock and were experienced engi- 
neers. The principal work of the company was the 
installation of labor-saving devices in industrial 
plants and the designing of equipment. All of the 
work was planned and designed by the officers. The 
element of installation of the equipment was sec- 
ondary to the work of analyzing the problems and 
designing the equipment. Only in the event that 
the analysis of the problem and the designing of the 
equipment were satisfactory to the customer did the 
taxpayer obtain the construction work. The cor- 
poration did no construction work upon designs and 
specifications prepared by other engineers. Fre- 
quently the taxpayer’s designs were accepted and 
other concerns were employed to construct and in- 
stall the equipment. It is apparent that the success 
of the company depended entirely upon the personal 
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is 
a firm, durable, 
expansible container 


that never slumps down in the file-drawer, but 
stands erect, with the index-tab always in plain 
view; holds three or three hundred letters with 
equal facility; is easy to remove or replace in the 
file; holds small papers as well as large, with never 
a chance that they will become lost or mis-filed; 
saves time daily in filing and finding papers; im- 
proves instantly the efficiency and appearance of 
the drawer. 


An ordinary folder lacks all of these advantages. 
It is only a folder, and was never intended to con- 
tain many papers, or for continued use. Your own 
files will show the need of something better than 
folders for your heavier correspondence. 

You will know what REAL Filing is, the minute 
you install 


Bushnell’s 
VERTEX File Pockets 


to replace the bulkiest of your present 
folders. 


But first try a single sample, without expense 
or obligation. The coupon below will bring it. 


Please send for examination and trial a free sample of 
Bushnell’s Paperoid “VERTEX” File Pocket, as described in 
September National Income Tax Magazine. 
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professional skill of its stockholders and a very 
substantial portion of the income was derived from 
such personal services. Since personal services of 
this character are not recognizable for invested cap- 
ital purposes, an abnormal condition of capital was 
created. 


Summarizing, the Board of Tax Appeals in ad- 
dition to’ granting relief in case of where the in- 
vested capital can not be satisfactorily determined 
and where a mixed aggregate of tangible and in- 
tangible assets have been acquired for stock or for 
stock and bonds and the Commissioner is unable 
satisfactorily to determine the respective values of 
the several kinds of property at the time of payment 
or to distinguish the kinds of property paid in for 
stock and bonds, respectively, has given official rec- 
ognition to the following abnormalities: 


1. Where capital is a material income-producing 
factor but the capital employed is in very large 
part borrowed so as to be excluded from statutory 
invested capital. 


2. Where plant account is understated because 


capital expenditures have been treated as business 
expenses due to conservative accounting and recon- 
struction is impossible. 


3. Where a large part of the income is derived 
from a source not recognizable for invested capital 
purposes, as from peculiar activities and ability of 
the managers of the business, not connected with 
the employment of capital. 


September, 1926 


4. Abnormality of pre-war invested capital and 
income, where such abnormality is a direct cause of 
tax hardship. 


5. Where no salaries or inadequate salaries have 
been paid in a close-held corporation. 


6. Where gains are realized in the taxable year 
which are due in substantial degree to development 
work of prior years. 

(To be continued in the October issue) 


Capable Tax Adviser Added to Staff of 
United States Treasury Department 


HE character of future revenue legislation 

proposals of the Treasury Department may 
largely be determined by Mr. E. C. Alvord, special 
assistant to the Secretary of the Treasury, who 
assumed the duties of that office on July 15. 


In addition to the responsibilities of handling 
future revisions of the internal revenue for the 
Treasury Department, he will act as counselor to 
the Department upon all matters of legislation re- 
lating to customs, alien property legislation, pro- 
hibition, and amendment to the banking laws. This 
is a broader jurisdiction than the office has ever had. 

Mr. Alvord is well equipped for his new duties. 
He is a Bachelor of Arts, University of Wisconsin, 
and obtained the degree of Bachelor of Laws at 
Columbia University. He was with the Legislative 
Drafting Research Department of Columbia Uni- 
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versity for a year. For three years he served as 
assistant counsel in the office of the Legislative 
Counsel of the United States Senate (at that time 
known as the Legislative Drafting Service), and 
for the last three years he has been assistant legis- 
lative counsel of the House of Representatives. 


Reporting Income on the Installment 
Basis 
(Continued from page 312) 


tract price to be paid when the construction is com- 
pleted. The maintenance feature is usually covered 
by a bond. In both installment sales and paving 
contracts, settlement is usually received long before 
the contracts are completed. It has been held in the 
cases of paving contracts that the total payment 
received by the contractor should be included in 
gross income when received and that there is no 
provision in the law for a deduction therefrom of 
a reserve for estimated cost of maintenance. This 
holding is probably correct in the absence of specific 
authorization in the law. The mistake appears to 
be, however, in the inclusion of the total payment 
in gross income. As stated above, the deductions 
from gross income are statutory but gross income 
includes only gains and profits. Who will say that 
the total payment received by a paving contractor is 
all gain or profit when by his continuing contract 
he is bound, in consideration of that same payment, 
to maintain the pavement for a term of years? In 
the case of installment sales, the tax is deferred 
until the profit is actually realized, while in the case 
of paving contracts as now construed, the whole is 
taxed before the profit is finally determined. 

The question has been raised as to the proper 
method of handling losses incurred in installment 
sales when reporting the profits therefrom on the 
installment basis. There is no provision in the law 
for taking losses on the installment basis. Losses 
do not enter into the computation of gross income 
at all but are provided for among the deductions 
allowed therefrom. Installment sales losses would 
be either losses incurred in trade or business, or 
in transactions entered into for profit, and would 
be allowable deductions from gross income under 
the provisions of Section 214(a) (4) and (5). It 
would appear that the loss must be taken when 
sustained, irrespective of the taxpayer’s method of 
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accounting. This means that if property is sold on 
the installment plan, at less than its cost, the loss 
must be taken in the year of the sale, or not at all. 


Another interesting question arising in connec- 
tion with installment sales of real estate is in re- 
spect of the equities of the parties in computing the 
percent of profit in each installment payment. That 
is, should the grantor’s cost be the obligations which 
he assumed in acquiring his interest, or should it 
be the obligations assumed plus mortgage liens or 
trusts which he did not assume? And should the 
selling price be the obligations assumed by the 
grantee or the obligations plus any mortgage liens 
or trusts not assumed by him? Perhaps the prop- 
osition can be better presented by the following 
simple illustration: 


Cost to grantor (mortgage $200 assumed)..... $1,000.00 

Selling price (mortgage $200 assumed)....... 2,000.00 
iy OM ce ee ee SP $1,000.00 
POP CBRE GE PEGE: adc eieck Jes Sosa weiner 50 


Cost to grantor (mortgage $200 not assumed).$ 800.00 
Selling price (mortgage $200 not assumed)... 1,800.00 





RPT Oe heer soos Ta ioha ea ecel acto al ocd ad Sis spne weenie $1,000.00 
POE “COMME OF GE oie hoo eies 4.cisiare nisin aisle ous 593- 
Cost to grantor (mortgage $200 assumed)..... $1,000.00 
Selling price (mortgage $200 not assumed)... 1,800.00 
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It would seem that no hard and fast rule can 
be formulated to govern all cases unless the words 
“total contract price” in Section 212(d) be construed 
to mean the considerations passing to the grantor 
plus any mortgages or trusts on the property wheth- 
er or not assumed by the grantee. This appears to 
be the intent of Congress but whether this interpre- 
tation will be placed upon the words by the Bureau 
remains to be seen. No doubt anything short of 
this will result in the question ultimately coming 
before the Courts. The new regulations soon to be 
released under the 1926 Act will disclose the Bu- 
reau’s interpretation of the matter, which is being 
awaited with a great deal of interest. 


Many other interesting questions in connection 
with installment sales in relation to taxable income 
might be discussed if space permitted. We have 
touched on some of the most important and will be 
satisfied if we have thrown any new light on the 
subject, or dispelled any of the perplexities incident 
thereto. 


Simplification of the Federal Income Tax 
Laws 
(Continued from page 302) 


the February, 1926, issue of the National Income Tax 
Magazine, this seems clearly the spirit of the 
Supreme Court in the Yale and Towne case. 


The use of value as of March 1, 1913, is becoming 
increasingly troublesome with the passage of time. 
However, any acceptable theory or method of eliminat- 
ing this problem has not yet been formulated. 


The valuation of property for other purposes, 
necessarily one of the most difficult problems, has been 
unnecessarily made more difficult by a backward step 
in the Federal legislation. The Act of 1921 adopted 
the standard of “readily realizable market value,” 
which has been abandoned by the later acts although 
it is obviously much more certain and simple in its 
application. 


A similar change has been made by the return in 
the 1926 Act, to the adjustment of basis for deprecia- 
tion and similar changes which have been “allowable” 
in prior years, as compared with the simple and 
equitable requirement in the Act of 1924 with reference 
to such changes which have been previously “allowed.” 


Without any apparent injustice, it would appear that 
personal income tax returns might be largely sim- 
plified by the elimination of deductions for personal 
interest, taxes, contributions, etc. To the extent that 
these items tend to be uniform among individuals, they 
may properly be allowed for in consideration of the 
rate of tax. To the extent that they are not uniform, 
there is a discrimination which frequently represents 
injustice. For example, the individual who rents his 
house or apartment bears substantially the same ex- 
penses but receives no equivalent deduction as com- 
pared with the individual who owns his residence and 
is allowed deductions for mortgage interest and taxes. 

Upon similar considerations, it would appear that 
there should be no allowance for losses sustained other- 
wise than in transactions entered into for profit. For 
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example, the man who sells his personal automobile 
obtains no deduction for the decline of value or the 
realization of the accumulated depreciation. On the 
other hand, if the same automobile should be stolen or 
destroyed by fire, a deduction would be allowable for 
the loss which probably would reflect the above ele- 
ments to some extent, and which is in all cases very 
difficult to ascertain and establish. 


Corporations should be relieved of the necessity of 
specially accounting for donations and also for insur- 
ance premiums, which for all practical purposes are 
ordinary business expenses and should be deductible 
as such. This is particularly true of the business 
insurance which is taken out to secure loans, etc. 
It would follow that the proceeds of business insurance 
should be taxed in full or to the extent that they 
represent gain, but this probably would be impossible 
under the decision of the Supreme Court on that 
question. With some sacrifice of simplicity, it might 
be possible to exclude the premiums from the deduc- 
tions but to allow as a deduction any loss sustained 
upon the expiration or lapse of the insurance, repre- 
sented by the difference between the proceeds and the 
aggregate cost. Of course complete accuracy and fair- 
ness is accomplished only by observing the distinction 
between the portions of the premium which represent 
current cost of protection and addition to surrender 
value, as pointed out by the Board of Tax Appeals. 


It also seems impossible to justify the perpetuation 
of collection at the source upon tax-free covenant 
bonds. While information at the source is doubtless 
of great value, and perhaps should have been retained 
as to all corporate securities, the present collection at 
the source is nothing but a wholly inequitable bonus 
to the holders of certain bonds and a wholly unjusti- 
fiable addition to the interest charges of certain cor- 
porations. 


The repeal of the capital stock tax was, of course, a 
step in the right direction, which should be followed 
by the repeal of the minor miscellaneous taxes as soon 
as the fiscal situation permits. 


A possibly discouraging indication of the results to 
be expected from outside participation in the legis- 
lative process is the present form of the provisions 
relating to the effect of waivers upon statutory limita- 
tions upon claims for refund. As the result of sepa- 
rate agitation in connection with each taxable year, we 
have a conglomeration of special provisions which 
apparently serve no purpose not attainable by a simple 
general rule to the effect that the filing of a waiver 
before the expiration of the statutory period for as- 
sessment should automatically extend the statutory 
period for filing claims for refund by a given time. 


It is also doubtful whether it would not be advan- 
tageous to supersede the present scheme of statutory 
limitations expiring upon various dates during the 
year, with a plan for specific dates, so that if a return 
for any calendar year was filed prior to the due date, 
the period of limitations upon assessments and refunds 
would expire with the close of a given calendar year, 
or upon some other stated date. 


(The magazine is open to further discussion of the 
problem of simplification of the revenue laws, whether 
or not agreeing with the foregoing opinions.—Editor.) 
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Book Review 


“The United States Board of Tax Appeals—Practice and 
Evidence,” * by Charles D. Hamel, formerly a member of 
the Board and its first chairman, is a treatise calculated 
to be a handbook for the practitioner before that body. 


In the two years of its existence the Board has passed 
upon several thousand cases, many of which have defined 
and explained the scope of its jurisdiction or dealt with 
perplexing problems of practice and evidence. To the 
practitioner before the Bureau of Internal Revenue who 
was accustomed to the informal procedure in hearings there, 
some of the Board’s early decisions came as a shock. Cer- 
tainly there were many, and perhaps there still are some, 
who conceived the Board either as an informal body de- 
signed to right all the supposed wrongs of the Bureau upon 
equitable grounds or a branch of the Treasury Department, 
like the Committee on Appeals and Review, offering one 
more chance to argue the taxpayer’s case within the Depart- 
ment. 


The excellent volume by Mr. Hamel not only gives the 
casual reader a clear idea of the purpose and functions of 
the Board but should serve as a valuable addition to the 
library of the busy practitioner. It is hoped that the 
volume will be kept up to date by subsequent additions 
after the Board has had an opportunity to pass upon the 
many new questions raised by the changes made in its 
—" and rules of evidence by the Revenue Act of 

As most readers know, the Act of 1926 limited the Board 
in some matters of jurisdiction which it had exercised under 
the 1924 Act and enlarged the jurisdiction in certain other 
directions (notably over cases where a deficiency deter- 
mined after the 1926 Act is paid), and provided for a system 
of evidence in the Board corresponding to that in the equity 
courts of the District of Columbia. In the latter matter 
Mr. Hamel cites an imposing number of cases in the Dis- 
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Bookkeeper’s Journal 


MONTHLY MAGAZINE OF 
Bookkeeping, Accounting and Commerce 


Edited and published in the interest of The 
American Bookkeeper’s Association and The Book- 
keeping profession in general. 

Contains articles written by successful account- 
ants of National reputation on all phases of book- 
keeping and accounting. 


HELPS BOOKKEEPERS TO 
Increase their KNOWLEDGE of bookkeeping. 
Increase their EFFICIENCY in office methods 
and procedure. 
Increase their ABILITY to render better service 
to. their employer. 
Increase their EARNING CAPACITY. 


Subscription Price $1.50 per year 
Single Copy 15 cents 
Introductory Offer to new subscribers for a short 
time only, 2 
TWO YEARS FOR . 
Mail Coupon Today 
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trict of Columbia courts which cannot but prove helpful to tunately, however, without a comparison with prior Acts 






the tax lawyer and accountant if read with discrimination with respect to the administrative portion, with which the 
and care and in the light of the general law of evidence. volume is concerned primarily. It also contains the chapter 

On jurisdictional questions much remains to be said, and on Evidence from the Code of the District of Columbia, a 
perhaps Mr. Hamel cannot be blamed for not attempting reprint of Treasury Decision 3867 governing examination 
to prophesy in advance of the Board’s decisions upon the of returns and determination of tax by the Commissioner, 
questions as they arise. The same comment must apply the Rules of Practice of the Board and forms of Board 
to the last chapter upon review of the Board’s decisions by papers and Bureau letters. The forms of the Board papers 
the courts, in view of the fact that the rules governing are, in the main, reprints of the form suggested by the 
such reviews have not been promulgated by the courts. Board as an appendix to its rules. Completely filled in 

The arrangement of the volume is logical and clear. Mr. specimen forms which have been tested in actual Board 
Hamel reviews the history, purpose and functions of the cases might be preferable as a guide for the practitioner. 
Board, and reviews to some extent the procedure in the These criticisms are of details only. In its general con- 
Bureau leading up to the appeal to the Board. The chapter ception and execution Mr. Hamel’s work is subject only to 
on jurisdiction is especially concise and well considered. praise for the help that it can give both the novice and the 
The appendix contains a reprint of the 1926 Act, unfor- experienced Board practitioner. 
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ODERN accounting practice, owing 
to the ever increasing demands of 
clients, has developed to the point where 
a knowledge of law and equity has become 
of paramount importance. 

In addition, the rules of the U. 8S. Board 
of Tax Appeals have made it incumbent 
upon practitioners before the Board to 
present their cases as they would have to 
be presented before an ordinary court of 
law. 


Hence it appears that the accountant, unless he 
wants to employ qualified legal assistance, must 
equip himself with a knowledge of legal practice 
and procedure and the law of evidence if he is to 
handle properly the work he is given to do. 


A Recognized Law Course 

But where is the active and established practitioner to get 
the additional knowledge of law that has suddenly become 
so necessary? The answer is found in the Blackstone Legal 
Training Course and Service which can be followed in spare 
hours at the home or office. ; 

Heading the list of contributors to the course are Chief 
Justice William Howard Taft and Associate Justice George 
Sutherland of the United States Supreme Court, ably sec- 
onded by a group of 60 resident law deans, professors, 
lawyers and state supreme court judges of almost equal 
prominence. 

More than 50,000 progressive men and women have en- 
rolled for this training, many of whom have risen high in 
the business world and in political, legal and judicial life. 
Graduates are practicing law in every state. 


Authoritative Training . 

The Institute offers two splendid law courses. One deals 
with commercial law exclusively while the other (the Gradu- 
ate Course) in addition to the usual business law subjects, 
also covers the field of Adjective Law. This course has 
helped thousands to prepare for the bar examinations. 
Graduates are awarded the LL. B. Degree. 

Among the subjects covered in the Graduate Course are 
Evidence, Pleading in Civil Actions, Practice in Civil Actions, 
Equity Pleading and Practice, Interpretation of Statutes, 
Courts—Organization, kinds and classification, Bankruptcy, 
State and Municipal Taxation, Wills, Estates, Real Property, 
Trusts, Landlord and Tenant, Corporations, Partnerships, 
and 45 other subjects. 


A Spare-Time Law Course 
for Accountants 
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Complete Law Library Furnished 


Delivered complete at the time of enrollment is a big, 
handsome, 25-volume library, Modern American Law, cited 
as “M. A. L.” by state supreme courts and by the United 
States District Court. “M. A. L.” is the only non-resident 
text ever given this honor or recognition. 


Approved by Accountants 


The Blackstone Legal Training Course and Service has 
always appealed to accountants. Since the creation of the 
Board of Tax Appeals, however, they have been turning 
to the Institute in constantly increasing numbers, and it is 
to be noted that the majority of them are established prac- 
titioners who already possess the C. P. A. certificate. 

Typical of the comments of accountants who have availed 
themselves of Blackstone material and service is the fol- 
lowing from Mr. Robert B. Vollum, C. P. A., of Philadelphia, 
who says: 


“After thirty years practicing the profession in this 
city, I feel that each day it becomes more vital that 
the public accountant should ground himself in the 
basic principles of law if he hopes to successfully 
meet the demands of the profession and properly serve 
his clients. It is for that reason that I have added 
your set of Modern American Law (Cited M. A. L.) 
to my library.” 


Write for Details 


The complete story of Blackstone training is given in an 
attractive 128-page book, The Law-Trained Man. A copy 
will be sent free upon request. Use the coupon below or 
address a post card request to Dept. 346, Blackstone Insti- 
tute, Inc., 4753 Grand Boulevard, Chicago, Ill. 
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Blackstone Institute, Inc. 


Dept. 346, 4753 Grand Blvd., 
Chicago, III. 


Please send me by mail and without obligation 
a copy of your 128-page book, The Law-Trained 
Man, and details of your law course. 
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Sent on Approval 


“United States Board of Tax Appeals” 
Now Being Revised Under 1926 Law 








A new text on Procedure and 
Practice before this most impor- 
tant tribunal is now being re- 
vised under the 1926 Law. The 
records show that repeated de- 
cisions of this Board have dis- 
missed petitions: of taxpayers, or 
have approved deficiencies of 
tax found by the Commissioner, 
because of the failure of appel- 
lants to comply with the require- 
ments of the Board. 

Frankly, and without fear of 
boasting, we think we can say 
that this new book will take a 
place similar to that of our an- 
nual GUIDE and the CONSOLI- 
DATED LAWS as a splendid 
achievement in a field of broad 
interest. We think that this book 
is Just about what a work of this 
kind ought to be as to style, 
method, scope and thoroughness. 
We will forward a copy subject 
to your examination and ap- 
proval. ! : 
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EXAMINATION OFFER 


Commerce Clearing House, 


La Salle St., 


Chicago, Illinois. 
Please send me a copy of your new book, when published, entitled “Proced- 
ure and Practice Before the United States Board of Tax Appeals.” TI will 
examine and use this book for thirty days. 
to keep the book, I will send you $10 in full ‘payment. I may return the book 
within thirty days and be under no further obligation. 








$10.00 Per Copy 
Finest Limp Leather Binding 
Use Coupon 


If, at the end of this time, I decide 
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American Taxation Policy Described as 
the Most Enlightened in the World 


bi te United States has exhibited the greatest en- 
lightenment on the question of taxation of all 
the nations in the world,” it is stated in the annual 
report of the British Chamber of Shipping. 


The British Chamber praises the work of Pro- 
fessor Adams, “whose rulings have gone a long 
way towards clearing up (taxation) difficulties.” 
It also states that the United States was the first 
nation to “set the ball rolling in 1921 by offering 
tax exemption to all nations which would treat 
them in the same way.” 

Extracts from the Chamber’s report, pertaining 
to taxation, follow. 


“Taking first of all No. 1, the relationship with foreign 
countries, you will remember that the first effective move 
was made by the United States in its budget of 1921, where 
they embodied a reciprocal offer of exemption from taxation 
to any country that would exempt American tonnage from 
taxation in their country. We endeavored to persuade our 
Government to accept this offer at once, but it took a very 
considerable time before that was done, and after our 
acceptance, which came in 1923—in our budget of 1923, I 
think it was—it took a further considerable time before 
the details were sufficiently arranged with America before 
this could be put into force. Now we have reciprocal 
arrangement with the States. 

“It was in 1921 that the United States first set the ball 
rolling in any material sense by offering exemption to all 
nations which would treat them in the same way. In 1922 
the Chamber of Shipping first had this subject on its agenda. 
By 1923 we had got to the point that this country had also 
offered exemption to any other countries that would so 
treat her. 

“The United States has exhibited the greatest enlighten- 
ment on the question of taxation of all the nations of the 
world. They have been passing income tax laws affecting 
foreigners for many years past and as the experts found 
them difficult to construe they have referred this matter 
to a scientific economist, Professor Adams, whose ruling 
goes a long way towards clearing up the difficulties. This 
ruling, though of recent date, construes the principles 
which have been underlying their laws all the time, namely, 
that if a man lays out or disburses a certain amount of 
capital in a venture covering more than one country and 
the high seas, the profit earned on the venture is earned in 
each country or on the high seas in proportion as the 
expenditure of capital is used in each, but they have made 
an advance on them and have enunciated this principle of 


po exemption, which came into force in their Act of 


Minnesota Ore Tax Held Valid by United 
States Supreme Court 


Bg right of the State of Minnesota to impose a 
tax of 6 per cent, on the net value of ores ex- 
tracted by mining companies has been held valid 
by the United States Supreme Court in the case of 
the Lake Superior Consolidated Iron Mines, in 
which the court rules that treatment of ore lands as 
a distinct class of property and imposing a tax upon 
them not extended to other property, does not de- 
prive the owners of the due protection of the laws. 
_ The Minnesota Legislature in 1921 passed a law 
imposing the 6 per cent tax on mining companies, 
and in 1923 extended the tax to royalties received 
by owners or sublessors of ore lands. Both joined 
in testing the constitutionality of the laws. The 
Minnesota Supreme Court upheld the tax and this 
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ruling has been affirmed by the highest court. 
Justice McReynolds, who delivered the opinion, 
said the validity of the act was to be considered 
only in the light of the Fourteenth Amendment. 
Since the Minnesota courts had construed the tax 
as one upon land, the residence of the owner and 
the place fixed for the payment of the royalties were 
immaterial. 


South Dakota Gas Station Tax Found 
Invalid by State Supreme Court 


HE Supreme Court of South Dakota has just 

decided in favor of the Standard Oil Company 
in a suit to declare discriminatory a State law en- 
acted last year by which gas stations were required 
to pay a $5 annual license tax. 

The plaintiff contended that the provisions of a 
chapter of law were in contravention of the United 
States and void as an attempt to regulate and 
burden interstate commerce. Since the act ex- 
pressly exempted all interstate sales, a station en- 
gaged in interstate commerce only was not subject 
to this tax. 

A second contention was that the act was in con- 
travention of the Fourteenth Admendment to the 
Constitution of the United States, in that it denied 
to the plaintiff equal protection of the laws with 
persons engaged in the business of selling motor 
vehicle fuel who did not import or cause to be im- 
ported from other states. 


Test Validity of Estate Tax on Insurance 
Proceeds Not Receivable by Executor 


SUIT to test the validity of the application of 

Federal estate tax to insurance proceeds in ex- 
cess of $40,000 where received by any beneficiary 
other than the executor has been brought in the 
United States District Court in behalf of Fred A. 
Mack et al, executors under the will of Abram B. 
Meyer, who died on February 24, 1921. The de- 
cedent was the head of a company manufacturing 
women’s undergarments. ' 


The complaint in the case of the Meyer estate, 
brought against Frank W. Bowers, Collector of 
Internal Revenue for the Second District, says the 
Federal income tax return for the estate showed a 
net sum of $369,544 subject to a tax, on which the 
Collector levied a tax of $10,261, which was paid 
on Feb. 24, 1922. It is alleged that the Collector on 
Feb. 27, 1924, increased the valuation of the estate 
to $424,063 and levied an additional tax of $2,181.56, 
which has been paid. 


The plaintiffs state that in compliance with the 
requirements of the United States revenue laws 
they listed as assets of the estate the excess over 
$40,000 received from thirteen insurance policies 
by the widow, Corinne B. Meyer, as beneficiary. 
The complaint says further that the amount of in- 
surance paid to the beneficiary in excess of $40,000 
was $146,015, of which sum “the defendant errone- 
ously and unlawfully levied and collected from the 
plaintiffs an estate tax amounting to $5,840.” 
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A Noteworthy 
Achievement 


From a small beginning with “‘stickers’’ 
to a national system consisting of an 
individual service for each particular 
jurisdiction and requiring the publica- 
tion of more than a supplement a day 
to keep this system up to date is a 
notable achievement. 


But even more noteworthy still is the 
continuous and ever increasing patron- 
age which this company enjoys from 
its thousands of subscribers— 


Which is indicative of the confidence 
and complete satisfaction imposed in our 
publications by our subscribers as well as 
a tribute to the efhciency and economies 
rendered by this indispensable service. 


Estab. The Frank Shepard Company Incorp. 
1873 1900 
Publishers of 


Shepard’s Citations 


76-88 Lafayette Street New York 
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Send for this Convention Booklet! 


In the heart of Cleveland’s business district, easily accessible from 
railroad, electric and steamship terminals, and nearest of all Cleveland 
hotels to the mammoth Cleveland Public Auditorium and Convention 
Hall, stands one of the country’s best known hotels—The Hollenden. 


At The Hollenden you can command 
every conceivable convenience and aid 
in planning and holding your next 
convention. Here, on one floor, eleven 
halls and parlors accommodate from 
twenty-five to one thousand persons are 
allotted without cost to gatherings mak- 
ing The Hollenden their headquarters. 
General sessions, individual conferences, 
banquets, balls, all can be staged with- 
out interfering with one another, and 
without so much as entering an elevator. 
Nationally famous accommodations — 


In Cleveland ~Its 


THEHOLLENDEN * 


Theo. DeWitt, Manager 
Superior Avenue at East Sixth St. 


courteous, complete service — advice 

and aid supplied without extra cost by 

men who have planned and handled 
some of the nation’s largest gatherings 

—in a city noted for its wonderful cli- ? 
mate and hospitality,—all combined to .,’ 
make this a logical headquarters - 
for your next convention. “ 


The complete story of The Hollenden 
and its facilities is presented in the 
booklet illustrated above. Mail 
your coupon today for your 
copy. 
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Equitable Life Assurance 
Society 
A New Book FREE “The Man Behind the Business” 


- Our readers expressed such cordial appre- 
cfn Institution is the ciation of our offer to give them help on 
Lengthened Shadow the tax questions and have used our 
of a chan” service so extensively, that we have 
decided to offer a still more important 

service for their use. 


Taxes, of course, are largely relative to 
the success of a partnership or business 
corporation and also largely of a person- 
ally conducted business or profession. 
The success of such a business enterprise 
is dependent upon the personality of the 
man or officers behind it. The appraisal 
of these personal values to business are a 
far more important matter than the man 
and method of taxation. 


In order to help the reader get a deeper 
appreciation of the value of the personal 
element in business, we will mail upon 
request our booklet entitled “The Man 
Behind The Business.” Every word of 
which is money to you if you will read it 
with careful understanding and a wish to 
appropriate its experiences to increasing 
your own dividends or income. 


The Equitable Life Assurance Society 


of United States 


Address all requests to 


Room 739 Peoples Gas Bldg. CHICAGO, ILL. 
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How would you like 
to be named 


YOUR OWN EXECUTOR? 


‘“w HEREBY APPOINT JOHN DOE TO BE THE EXECUTOR OF 
THIS MY WILL, TO SERVE WITHOUT BOND”—amany a testa- 
tor has felt this to be the highest tribute he could pay to the friendship of 

a man whose sincerity and integrity he had never in his lifetime questioned. 


Yet oftentimes the appreciated friend so named has ultimate cause to regret 
a friendship which could involve him in so much of embarrassment and heart- 
ache as is experienced through the disillusionments of estate-settling. 


It is one thing to dictate a Will, and another thing to carry out its terms. 
Before estate can be settled and distributed, outstanding debts must be paid, 
federal estate and state inheritance taxes must be met. These expenses, added 
to the outlay of administration itself, range as high as 33 per cent on large 
estates—with as low as 3 per cent of the gross estate in ready cash to meet the 
emergency ! 


Result? To produce quick cash, the cream of the estate is sacrified, often- 
times the best securities going at the buyer’s price in a slow market; once-proud 
estate thereby faces a market-produced depreciation of 50 per cent or more; 
and an agonized widow and bewildered children look on at the ruthless evap- 
oration of their heritage under the hands (how hopelessly tied they do not 
realize!) of an executor whose sincerity and business acumen they had been 
trusting implicitly to safeguard their interests. 


Suppose you were endowed with a fantastic sort of dual soul, which after 
your death allowed you to act as your own executor? Would you open your- 
self to condemnation by your survivors as a poor manager, as an unworthy 
successor to the being whose main thought in life and death had been to make 
and keep them happy ? 


That’s the role you’re asking your executor to undertake! Unless—wielding 
the magic sword of Life Insurance, you now set about cutting the Gordian knot 
that otherwise may one day bind the hands of the most capable executor of the 
best-intentioned testator. 


Ask for Booklet: “How Do You Buy Your Life Insurance?” 


R. Y. Sanders, The Rockwood Company, Chicago, Ill. 


REPRESENTING 


THE TRAVELERS 


INSURANCE COMPANY 
HARTFORD, CONNECTICUT 
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ELECTRITE 
if you 
had>to 
eadonit 
“yourself 


IF YOU HAD TO DO IT YOURSELF-—you'd be sure 
to have the best and most efficient typewriter that money 
could buy; a typewriter that would practically run itself— 
that would a fatigue and make short of a long day’s 
work. Yes, sir—if you had to do it yourself, you’d be sure 
tohaveaW oodstock Electrite, the modern typewriter powered 
by electricity. Booklet on request. 


Woodstock Typewriter Co.,213W. Monroe Street, Chicago 
Branches in Principal Cities— Agents all over the World 





